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CASE HISTORY

The employer timely appealed a determination issued on September 7, 2006 that allows benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
The claimant last worked for the above-named employer during the period 
October 25, 2004 through August 19, 2006. He earned $11.91 per hour plus bonuses and commissions for full-time work as a store manager. The claimant was discharged effective August 19 for alleged fraudulent time keeping.
On August 18, the district manager contacted the claimant. He was unable to speak with the claimant so he left a message. The claimant returned the call several minutes later indicating that he had been in the restroom. A few minutes later, a store worker called the district manager to indicate the store manager was not in the building. After discussing the events with the regional manager, a decision was made to discharge the claimant. 

In making its decision, the employer considered a previous July 2006 warning about the claimant’s failure to follow a scheduling template and being away from the kiosk for longer than normal breaks. The employer also considered a discrepancy in the computer time keeping and a hand-made adjustment to the claimant’s work hours for August 17 and 18.

Exhibit 1, pages 6 and 8, reflect the computer entry and the hand-made adjustments for the above-mentioned dates. The claimant’s time accounting for August 17 appears to be accurate with the exception he forgot to punch out for lunch. He made the correction on the hand-written page. He noted his activity for that day was recruitment. The employer does not pay for recruitment unless the employee is in the store/kiosk. In this case, the claimant was away from the worksite for the majority of the day. He was unaware of the employer’s policy that he could not leave the building and still be paid if he was recruiting. The district manager agreed that the policy had not been clearly related to the claimant.

For August 18, the claimant punched in for time only in the morning and early afternoon, for a total of 4.5 hours. In the hand-adjusted time log he indicated the same total number of hours but for different times. He wrote that he worked approximately two hours in the morning, and then again from 11:30 a.m. to 
7:00 p.m. He admitted the total number of hours do not add up to 4.5 and had no explanation why the incorrect hours were annotated on the correction form. The claimant further did not know why he electronically punched out at 2:15 p.m. when he only worked in the morning and again in the early evening. 
The claimant admits that he was not at work for a period of time on August 18 and that he told his worker he would be passing out flyers in the Sam’s Club building where the kiosk was located. He did not tell the worker when he left work, so the worker would not have known if the claimant was in the store or not.
The employer believed that the claimant failed to meet his scheduling requirements as a manager, as evidence by his failure to work suggested hours. The claimant had asked for help and had gone on-line to the employer’s training page but was unable to grasp what he needed to do with regard to scheduling. The district manager worked with the claimant on most aspects of management, but the claimant felt he did not get what he needed with regard to scheduling. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          (2)      was discharged for misconduct connected with the insured worker's last work….
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
There is no dispute that the claimant made incorrect adjustments to his time accounting. However, his overall total hours worked match what he reported. There was no harm to the employer by the claimant’s notation that he worked from 11:30 a.m. to 7:00 p.m. on August 18 as he wrote down a total for the day of 4.5 hours. Further, there is insufficient evidence to support the employer’s contention that the claimant’s recruiting efforts on August 17 was in violation of a known company policy.

Finally, the claimant agrees that he did not work the suggested manager’s schedule, but his failure to do so was the result of his lack of understanding.

The Tribunal does not dispute the employer’s ability to discharge employees who fail to or cannot meet certain company standards. In fact, the employer in this case may have been left with no choice but to discharge the claimant. However, the claimant’s actions, or lack thereof, did not rise to the level of misconduct connected with the work as it is defined for unemployment insurance purposes.

DECISION
The determination issued on September 7, 2006 is AFFIRMED. Benefits are allowed for the weeks ending August 19, 2006 through September 23, 2006 if otherwise eligible. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 31, 2006.
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Hearing Officer

