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CASE HISTORY

The claimant timely appealed an October 19, 2006 determination that denied benefits under AS 23.20.379. The issue is whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

The claimant began working for the employer in December 9, 1997. Her last day of work as a server was October 2, 2006. The claimant earned $8.75 per hour plus tips for full-time work.

On October 1, 2006, the claimant noticed a young lady sitting at the bar. The bartender was not present, and she contacted that manager to tell him that there were customers that needed to be served. The manager indicated that he was in another area of the airport and could not come. 

The claimant was angry and frustrated that the bartender was not behind the bar. She assumed that he was out taking a smoke break. After a few minutes, she grew tired of waiting for him and decided she should go against employer policy and go behind the bar to serve the woman herself. 
The claimant asked the woman what she wanted and served her the beer she requested. In her hurry, she did not ask the woman to provide proof of her age. As soon as the woman poured the beer into the glass that had been provided to her, a man approached the claimant and advised her that she had just been caught in a “sting” and that the young lady that she had just served was under 16 years old.
The claimant has a TAM card and was aware that it is her responsibility to check the customers id’s prior to serving alcohol.  She knew that Alaska State law provides serious consequences for the server which could include a jail sentence as well as fines. She was also aware that there were consequences for the employer which could include fines and/or losing the business. 
During orientation, the claimant received information from the employer indicating that serving a minor customer was cause for immediate discharge. 
The claimant argues that she should not be discharged because if the bartender had been at the bar, he would have been the one to serve the woman and not her. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2)    was discharged for misconduct connected with the insured worker’s work…

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION
In Comm'r Decision 88H-UI-168, August 2, 1988, the commissioner states in part, "Failure to follow an employer's reasonable instructions does constitute misconduct in connection with the work."  It is reasonable for the employer to expect that their server not to serve alcohol to a minor. The claimant was aware that it was her responsibility to verify that the customer was of drinking age before serving alcohol. 
Although it is understandable that the claimant was frustrated by the bartender’s absence, she chose not to wait for the bartender to go behind the bar, and to serve the woman. As a server, she knows how important it is to verify the age of a customer. Her anger and frustration does not give her an excuse for not doing her job properly. By choosing to violate both the policy of going behind the bar herself to get the beer and  failing to verify the age of the customer she violated a standard of behavior the employer had a right to expect. This willful violation of a reasonable request constitutes misconduct.
DECISION
The October 19, 2006 determination is AFFIRMED. The claimant is disqualified under AS 23.20.379 beginning with the week ending 
October 7, 2006 through the week ending November 11, 2006. Her maximum payable benefits are reduced by three weeks, and her future extended benefits may be jeopardized.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 28, 2006.

Catherine Miller, Hearing Officer
