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CASE HISTORY

The employer timely appealed a determination issued on September 22, 2006 that allows benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
The claimant last worked for the above-named employer during the period 
May 25, 2006 through August 28, 2006. She earned $7.15 per hour, plus tips, for full-time work as a server. The claimant was discharged on August 28 because she did not meet her employer’s expectations.
On August 28, the employer received a complaint from two customers who were unhappy with the claimant’s failure/refusal to split their lunch ticket. They also believed that she “rolled” her eyes. Because the claimant had missed a day of work without prior approval on August 25 and was late on August 24, the decision was made to discharge her. The employer made its decision to discharge the claimant shortly after the complaint but prior to meeting with the claimant on August 28.

The employer felt the claimant’s tardiness had become chronic and that she was not proactive enough with her customers. On August 15, the claimant called in to advise she would be in that day; her call was 45 minutes after her schedule start. On August 24, she was late, and on August 25, she misread the schedule and did not report to work. She was counseled on her tardiness.

The only performance warning issued was on or about August 16 when the manager did not believe the claimant was sufficiently proactive with her customers. The claimant had a technical problem with a lunch order that took 25 minutes to be made instead of 10. The employer did not charge the customer because of the delay. The manager felt the claimant should have brought the problem to her attention sooner or discussed it with the customer.

The claimant, in her statement to a claimstaker, did not dispute that she caused a delay in getting a customer her check, but denied the allegation that she rolled her eyes. She admits that she got a warning about her tardiness but, there was no indication that she was in jeopardy of losing her job. 

The claimant had not been warned about customer relations prior to her discharge. The manager viewed the claimant as an experienced, adequate server. She admits the claimant was not the most “engaging” of servers but was a solid contributor. The manager did not know of any problems in the claimant’s personal life that may have caused a change in mid-August. No problems with the claimant had been reported prior to mid-August.


PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          (2)     was discharged for misconduct connected with the insured worker's last work….
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION

The record fails to support the conclusion that the claimant had been warned her job was in jeopardy due to her work performance. Without prior counselings or disciplinary actions regarding her attitude toward her customers, the Tribunal can only focus on the final incident that resulted in her discharge. The attendance issue was not the incident that caused the discharge.
In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discusses aspects of 8 AAC 85.095(d)(2). The court interprets “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’” 

In discharge cases, the employer bears the burden to shown misconduct connected with the work. The employer’s testimony regarding the final incident along with the claimant’s statements to the claimstaker are both considered hearsay and are given the same level of weight by the Tribunal.

The claimant in this matter had no problems until the last two and one-half weeks of her employment, as there is no evidence of employee-customer relations issues until the final incident. It can only be concluded that while the claimant’s overall general performance/attendance may not have met company standards, it did not rise to the level of misconduct as it is defined for unemployment insurance purposes. The disqualifying provisions of  

AS 23.20.379 do not apply in this matter.

DECISION
The determination issued on September 22, 2006 is AFFIRMED. Benefits are allowed for the weeks ending September 2, 2006 through October 7, 2006 if otherwise eligible.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 21, 2006.
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Hearing Officer

