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CASE HISTORY

The claimant timely appealed a determination issued on November 1, 2006 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant last worked for the above-named employer during the period 
June 10, 2006 through October 13, 2006. She earned $13.39 per hour for full-time work as a prep cook. The claimant was discharged effective October 13 for allegedly threatening another employee.
For the last month of her employment, the claimant had difficulty getting along with a coworker. She did not complain to management because the coworker and the supervisor were friends. The claimant decided to ignore the coworker’s comments about other workers. On or about October 13, the claimant got mad at the coworker and used swear words. Later that morning, the supervisor and the project manager met with the claimant.

During the meeting, the claimant indicated that, “the next time [the coworker] goes to Aniak for the Chiulista Fair she’d better watch what she does for fun.” The claimant had heard the coworker drank too much the last time she was at the fair. The employer took the comment as a threat and discharged the claimant.

The employer was not aware of any previous disciplinary actions against the claimant. The claimant had been an on-going seasonal employee for a number of years. The human resources representative admits that the claimant would have been disciplined, not terminated, for the use of swear words. The employer’s representative declined to have any witnesses testify in this hearing.

On October 12, the claimant had given her notice to quit effective October 16. At the time of the discharge, she had two full shifts remaining in the resignation period.
PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 


          (2)     was discharged for misconduct connected with the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


(d)      "Misconduct connected with the insured worker's work" as used in 



AS 23.20.379(a)(2) means

          
(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion….


CONCLUSION
The Tribunal must first decide whether this work separation is a quit or a discharge. In Comm’r Dec. No. 96 2183, December 16, 1996, the Commissioner set new policy regarding work separations earlier than the original intended date as follows:

In Comm'r Dec. 9027951, October 10, 1990, we held that a claimant who was given one day's notice of a layoff and who then was given permission for leave the last day, remained laid off. The separation did not become a quit. We now extend that holding to cover workers who leave early after notice of discharge, but with less than two full shifts remaining in the notice period. These workers will be considered discharged. The discharge remains the primary and proximate reason for their unemployment. Inversely, if a claimant gives notice and the employer chooses to end the employment with less than two shifts remaining, the nature of the separation remains a voluntary leaving….

Two full shifts remained in the claimant’s resignation period; therefore, this separation is viewed as a discharge. In discharges cases, the employer bears the burden to show misconduct connected with the work. Because the employer’s testimony is considered hearsay, the claimant’s testimony is more credible.
The record establishes that the claimant did not threaten the coworker. While there was admitted use of swear words, the employer would not have discharged her for that rule violation.  The problem between the two workers appeared to be a personality conflict that finally erupted.
The Tribunal does not dispute the employer’s ability to discharge employees who fail to or cannot meet certain company standards. However, in this case, the employer has not shown that the claimant’s actions rose to level of misconduct as it is defined for unemployment insurance purposes.

DECISION
The determination issued on November 1, 2006 is REVERSED. Benefits are allowed for the weeks ending October 21, 2006 through November 25, 2006 if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 30, 2006.
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Hearing Officer

