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CASE HISTORY

The claimant timely appealed a November 14, 2006 determination that denied benefits under AS 23.20.379. The issue is whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

The claimant began working for the employer in April 2003. Her last day of work as a general service clerk was October 27, 2006. The claimant earned $9.50 per hour for full-time work.

The claimant had worked late the night of October 26, 2006 and after about a half hour into her shift the next morning, the claimant felt dizzy. She was a diabetic and thought that her sugar level was “crashing.”  She has experienced “dizziness” before and knew that she needed to get something to eat.
The claimant takes oral medication for her diabetes but is not on any specific diet nor does she have any diet restrictions although she was told to stay away from drinking soda. She does not like to eat early in the morning and usually waits until her break to buy something. She had not eaten yet this morning and felt that her blood sugar was low enough that she should eat something immediately. She did not call her coworker and advise her that she was leaving her station nor did she contact one of the supervisors to let them know what was happening. 
The claimant went to the bakery, which was approximately 60 yards away. She did not have any money on her and did not think she should waste time going another 60 yards to the break room to get her purse. She took two donuts out of the bin without asking anyone and ate them with some water. After about five minutes, she felt better and went back to work stocking food on the shelves. The claimant did not go up to her locker to get the money to pay for her donuts or tell anyone what she had done. She decided that she would wait to pay for the donuts later after she took her regularly scheduled break. 
A few hours later, she was told to go to the office. She was advised that someone had reported her running around the store eating. She told the employer that she needed the donuts because her blood sugar had dropped and that she would pay for the donuts. The employer advised her that it was too late to pay for it now. He advised her that she was suspended until an investigation could be completed. 
On October 30, 2006, the claimant was advised that she was terminated. The claimant was aware that she was not allowed to take product without paying for it first, and she had received an employee handbook that advised that eating something without a receipt was grounds for immediate dismissal. 
The claimant agrees that she should not have eaten the donuts before paying for them but argues that she should have just been suspended instead of discharged.

PROVISIONS OF LAW

AS 23.20.379 provides in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2)    was discharged for misconduct connected with the insured worker’s work…

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION
In Comm'r Decision 88H-UI-168, August 2, 1988, the commissioner states in part, "Failure to follow an employer's reasonable instructions does constitute misconduct in connection with the work."  It is reasonable for the employer to expect that their employees will not eat product without paying for it first and the claimant was aware of the policy. 
Although it is understandable that the claimant’s sugar level may have needed to be corrected immediately that does not excuse her from advising her employer of the situation as soon as possible. Her choice to go back to work when she felt better and wait for her employer to ask her why she ate the donuts without paying for them diminishes her credibility.  
By deliberately violating policy, the claimant violated a standard of behavior the employer had a right to expect. This willful violation of a reasonable request constitutes misconduct.
DECISION
The November 14, 2006 determination is AFFIRMED. The claimant is disqualified under AS 23.20.379 beginning with the week ending 
November 04, 2006 through the week ending December 9, 2006. Her maximum payable benefits are reduced by three weeks, and her future extended benefits may be jeopardized.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 15, 2006.

Catherine Miller, Hearing Officer
