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CASE HISTORY

The claimant timely appealed a determination issued on November 20, 2006 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant worked for the above-named employer during the period April 1, 2006 through August 8, 2006.  She earned $10 per hour, plus tips, for full-time work as a guest services attendant. The claimant’s work ended on or about 

August 10. 
On August 8, the claimant was yelled at by the captain, the engineer, and the naturalist on the boat she was assigned to work. The captain accused the claimant of “milking the clock” because she would get to work one-half hour early almost daily. When she became upset and indicated that she did not feel the boat was safe due to an old oil leak and the lack of ladders, she was again yelled at and told the leave the boat. 

That evening the port captain, who was in charge of the vessel captains, called the claimant to explain why she had been removed from the schedule the next day. The claimant was upset because Wednesdays were busy and she received good tips. She demanded that she not be removed from the schedule and wanted a transfer to another vessel or location. The port captain indicated that they would talk about it on Friday. He indicated that he did not want her to look at her removal as punishment and that he would not talk to her about it until Friday. The claimant opted to leave Sitka on August without returning to work to seek work with the same employer in Ketchikan.

The claimant did not file a formal grievance with her employer about her working condition concerns. She and other employees were given employee handbooks at the time of her hire. The grievance procedure is outlined in that handbook. The claimant complained once about the naturalist, who did the majority of yelling and/or complaining, to the captain. The captain indicated he would look into it but never got back to the claimant. He admitted that he was not very good at handling problems. The claimant never told the naturalist that she did not like him yelling at her.

The claimant was also concerned about safety if a fire broke out aboard the vessel. She was concerned that there were no ladders for the upper deck. The employer’s boats are inspected yearly by the Coast Guard. The employer is not aware of any deficiencies, and the vessels passed the inspections. The claimant did not complain to the captain or anyone else in management before her work ended.

Another guest services attendant aboard the same vessel as the claimant was always late. The claimant felt she needed to report to work early to ensure the boat was well-stocked and clean. She was upset that the employer allowed the coworker to continue working. She was also upset that the coworker had physically touched her and blew in her ear. When the claimant asked the coworker to stop, she did.
The employer can grant transfers within the same locality, but does not, as a rule, transfer to other locations. The employer must be made aware of the request to transfer, and then it is researched to determine if the transfer is viable for all concerned. The claimant did not make a formal request to transfer, but did ask the port captain, once, about a transfer. He indicated he was busy training new staff and he would check on it later. Neither the claimant nor the port captain brought it up again before August 8.
The claimant opted not to meet with the employer before leaving Sitka. The employer tried to talk to her, but she refused to answer the door. The claimant went to Ketchikan even after being told by the port manager there that she had no job openings.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 


          (2)     was discharged for misconduct connected with the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


(d)      "Misconduct connected with the insured worker's work" as used in 



AS 23.20.379(a)(2) means

          
(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion….


CONCLUSION
The record establishes that the claimant had the ability to retain the employment relationship and acted to end it. Therefore, she has the burden to show good cause for leaving work.

A worker has good cause for voluntarily leaving work because of a supervisor's actions only if the supervisor follows a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In addition, the worker must make a reasonable attempt to resolve the matter prior to leaving work. Comm'r. Dec. 8822158, December 20, 1988, aff'd Griffith v. State Department of Labor, Alaska Superior Court, No. 4FA-89-0120 Civil, September 25, 1989.

There is no evidence that the claimant’s working conditions were hostile or discriminatory. While unwarranted touching by a coworker might be a compelling reason to quit, the coworker stopped after being asked to by the claimant. Therefore, the decision to quit because of inappropriate touching by the coworker is moot.
While yelling may certainly be an undesirable management style, the claimant has not shown that the yelling amount to abuse, hostility, or unreasonable discrimination.  In fact, the employer has established that its vessels were inspected and found sound by the Coast Guard; therefore, the employer would have cause to be upset when accused of unsafe conditions.

An employer is not bound to transfer an employee simply because she makes that request. In this case, the claimant did not go beyond the port captain, who she only asked once, and did not follow up with, when she did not get a response.
Finally, in voluntary leaving cases, the worker must not only show that the reasons were compelling, but that she exhausted reasonable alternatives. It is clear that the claimant did not file a formal grievance or even complain directly to the naturalist who did the majority of the yelling. By going up the chain of command (follow the grievance procedure), the claimant might have been able to work out an arrangement that was agreeable to both her and the employer. She failed, however, to give the employer an opportunity to rectify the situation, especially by her refusal to meet with the port captain as directed.

Benefits were properly denied in this matter.

DECISION
The determination issued on November 20, 2006 is AFFIRMED. Benefits are denied for the weeks ending August 19, 2006 through September 23, 2006. The claimant’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 20, 2006.
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Hearing Officer
