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STATEMENT OF THE CASE

On November 28, 2006, the claimant timely appealed a notice of determination in which his benefits were denied under AS 23.20.387. The determination also held him liable for the repayment of benefits and the payment of a penalty under AS 23.20.390. The issues before the Tribunal are whether the claimant
· knowingly made a false statement or misrepresentation in connection with his claim; and

· is liable for the repayment of benefits and the payment of a penalty.

FINDINGS OF FACT

The claimant filed a new claim for benefits effective February 26, 2006. The Division determined he was monetarily eligible for a weekly benefit amount of $248 plus $72 for his three dependents. He filed and received benefits for various weeks thereafter.
The claimant was sent a claimant handbook on February 28. It included in part, the definition of work to include self-employment, wages as payment received for work performed, how wages affect benefit payment amount, specific instruction to report hours spent on self-employment, how to calculate net income to be reported in the case of self-employment and gross income for employer wages, and a warning that severe penalties may be imposed for fraudulent filing. The claimant received the handbook but did not read it. 
On April 17, the claimant completed his reemployment orientation. While at the Job Center office, he told a representative that he was working as a coffee roaster and was planning on opening a coffee grinding business of his own by the end of May and that he had obtained a business license. The record does not reflect any wages being reported by the claimant for the duration of his claim for any work he may have performed as a coffee roaster for an employer.
When the claimant filed over VICTOR, the Division’s telephonic filing system, for weeks ending September 2 and 9, 2006 on September 12, he reported that he was self-employed. He called the UI Claim Center the next day as instructed. 
At that time, he told the claimstaker he had been self-employed since 
January 1, 2006 as a coffee bean roaster for the Great Alaskan Bean Company and that he spent 60 hours a week on his business. He also said he could not accept a full-time job without giving up his business and that he was not willing to give up his business to accept other work. He also stated he was looking for full-time work other than his self-employment, but that his business “seems to be getting started, so in 2-3 weeks I might not be able to work full-time for an employer.”
The claimant told the claimstaker he did not report his self-employment earlier because he figured since there was no profit yet, he was not self-employed. The Division issued a determination on September 13, 2006 that the claimant had been actively involved in self-employment since the establishing of his original claim for benefits. The claimant appealed the determination on October 3, 2006, but did not attend the hearing. The Division determination remains intact and is not an issue before the Tribunal.

The claimant took out a business license on November 17, 2005, which is good until December 31, 2007. He sought and won an early release from the non-compete clause in an agreement of sale issued from the sale of a prior coffee company owned by him. The release was issued in February or March of this year. On March 2, 2006, the claimant opened a business account at his bank which had sustained activity throughout the period he was filing for benefits, and which was separate from his personal account. Some of the 40-60 hours per week he reported working on his business were spent reading books on roasting coffee beans, fixing up an old shed from which to work, repairing a roaster with which to begin his business, and creating a website.
The claimant did not report his self-employment venture on VICTOR because he was not making any money, other than $10 for an occasional pound of coffee in the latter months, or $20-$30 that never made it into his bank account. He began making money in August and secured his first “good” account that month. Once he got his first client, the self-employment question “rang a bell with him,” and he reported his venture on his September 2 claim, although he never reported any wages. 
The claimant was aware filing for benefits while self-employed was a “sticky issue” and in hindsight, one he should have looked into more. He thought that by mentioning his intent to a Job Center representative in April that he had fulfilled his reporting requirements to the Division, and that the different agencies “spoke amongst each other.” At the time he was financially strapped and relying upon the benefits to put food on the table and money from his mother for other financial necessities. The claimant believed the money was a type of charitable fund set up for a time in which he was unemployed. 

The claimant now understands that he may have been available to collect benefits while being self-employed until his net wages reached a certain amount, as long as he met other eligibility requirements, and that he now does not qualify for the benefits he could have otherwise been receiving. He does not consider himself a dishonest person and believes things would not have reached this point had he lived in a more metropolitan area like Anchorage, where greater knowledge is more accessible.

STATUTORY PROVISIONS

AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390. Recovery of improper payments; penalty.
(a) An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.
POLICY AND PRECEDENT
In Comm'r Dec. 99 1118, August 26, 1999, the Commissioner cited the Alaska Supreme Court in confirming Department policy toward questions of fraudulent claims. The Commissioner held: 


In ESD v. Marsha Spafard and Jeffrey Krum, Op. No. 89, (Alaska July 2, 1981) 1C CCH (Unemp. Ins. Repts.) AK ¶ 8083, the Alaska Supreme Court reversed the Superior Court and reinstated a Department decision that provides false statements of material facts on claim forms mandate imposition of fraud penalties even if the claimant would suffer no penalty if she had truthfully answered the questions on her claim forms. The Supreme Court held,

We hold that the legislature intended to deny benefits to claimants who falsified material facts, regardless of whether the claimants would have received benefits if they gave accurate information. The statute would otherwise have no real purpose, and the legislature has acted to remove any ambiguity by enacting AS 23.20.387.

A presumption of intent to defraud arises on the basis of a falsified claim instrument itself. The division's claim form has but one purpose. It is the instrument executed by an individual desirous of receiving unemployment insurance benefits for a specific week. To this end, it contains clear and unambiguous language detailing the material factors upon which the division will base its decision to pay or not to pay. In addition, the individual completing the form certifies as to the truth of the answers and as to his understanding that legal penalties otherwise apply. Thus, once established that a claim instrument has been falsified, the burden of proof shifts to the individual [to establish there was no intent to defraud]. Comm'r Dec. 79H-149, 9/14/79.  Simply contending a mistake or oversight does not rebut this presumption. Comm'r Dec. 9121667, December 6, 1991.

A fact is "material" for purposes of unemployment misrepresentation "if it is relevant to the determination of a claimant's right to benefits; it need not actually affect the outcome of that determination.” 589 P.2d 89, 95 (Idaho 1979), cited in 3 PA 92-208 CI (Alaska, 1993).

It is the claimant's responsibility to thoroughly read all information provided to him by the division so that he will have the necessary knowledge needed to properly handle his claim. Comm'r Dec. 87H-EB-099, May 1, 1987. The suggestions that a claimant may have forgotten or not actually have known about an eligibility requirement do not rise to an excuse for failure to comply if the claimant was on notice of that requirement. Credo v. State of Alaska, Super. Ct., 1JU-93-438CI (Alaska, August 26, 1993).
The phrase "preponderance of the evidence" has been given various meanings by different courts but, according to McCormick, et al on Evidence, 2d, H.B., § 339, P.794, "the most acceptable meaning seems to be proof which leads the trier of fact to find that the existence of the contested fact is more probable than its non-existence.” 599 P.2d 1352 (WY 1979). Cited in Comm'r Dec. 85H-UI-369, January 31, 1986.

CONCLUSION

The issue of the claimant’s availability to work while self-employed is not an issue before the Tribunal. What is before the Tribunal is whether the claimant purposefully withheld the material fact of that self-employment to obtain benefits to which he would otherwise not be entitled, or to which he thought he would otherwise not be entitled.
The record substantiates the fact that the claimant is pursuing a self-employment venture, and that he has spent a substantial amount of time towards that pursuit. He himself does not dispute that fact.
The claimant had all the information he needed to correctly report his self-employment and yet did not do so. He failed to read the claimant handbook; he failed to answer “yes” to the very simple question posed by VICTOR each week in which he filed for benefits: “Did you work for an employer or were you self-employed?”; and he had access to telephone numbers for an UI Claim Center for any clarification or confirmation.
The claimant admitted he knew the situation was “sticky” and his contention that he had met reporting requirements by disclosing his future plans to a Job Center representative back in April is without merit. A reasonable person would conclude or at least suspect that a question posed on a weekly basis to determine eligibility cannot be dispelled by an earlier unofficial conversation with a representative who works in a different part of the agency.

Furthermore, the claimant was in dire financial straits and admittedly believed he may not be entitled to the benefits if he reported he was self-employed. The fact that he made up his own definition of self-employment to be an endeavor that makes a profit does not excuse his non-disclosure.

The claimant falsified his claim instrument when he withheld the material fact of his self-employment. He has not overcome the presumption of intent to defraud inherent in that filing. His lack of action in gaining the knowledge he needed to file correctly in what he knew was a “sticky” situation and his need for the financial support he thought may be removed all lead to a preponderance of evidence that the claimant falsified his certification to receive benefits to which he was unsure he would otherwise be entitled. According to the precedent listed above, even in cases where benefits may have otherwise been allowed, a finding of fraud can be in order.
The claimant received benefits to which he was otherwise not entitled and did so fraudulently. He is liable for the repayment of those benefits and a penalty, in keeping with this decision.

DECISION

The notice of determination and determination of liability issued in this matter on November 3, 2006 is AFFIRMED.

· That portion of the determination holding that the claimant committed fraud or misrepresentation is AFFIRMED. Under AS 23.20.387, benefits are denied
· for the weeks ending March 4, 2006 through August 26, 2006 and
· for the weeks ending November 4, 2006 through October 27, 2007.
· That portion of the determination holding that the claimant is liable for the repayment of benefits and for the payment of a penalty is AFFIRMED. The claimant remains liable for the repayment of benefits paid to him and the penalty amount, in keeping with this decision.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on December 28, 2006.


Janice Carran

Hearing Officer
