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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE ST SUITE 206

ANCHORAGE, ALASKA 99503-4149

APPEAL TRIBUNAL DECISION

Docket No.  06 2282    Shearing Date:  January 3, 2007
CLAIMANT:

DEONN TORKELSON

CLAIMANT APPEARANCES:


Deonn Torkelson
ESD APPEARANCES:


None


CASE HISTORY
The claimantfillin "" \d "" timely appealed a November 22, 2006fillin "" \d "" determination that denied benefits under AS 23.20.378 and 8 AAC 85.350. The determination disqualified herfillin "" \d "" on the ground that shefillin "" \d "" is not available for full-time suitable work.


FINDINGS OF FACT

The claimantfillin "" \d "" established an unemployment insurance claim effective November 12, 2006fillin "" \d "". At the time shefillin "" \d "" opened herfillin "" \d "" claim for benefits, she was willing to work in her primary occupation in the food industry. 

The claimant is currently operating a self-employment venture, Wild Olive Deli. She has recently determined that her business is “going under” and opted to apply for unemployment insurance benefits. She opened her business in July 2006. Her husband and two daughters work in the restaurant as needed. The claimant is willing to work any hours, even if they coincide with her hours of operation (daytime, Monday through Saturday). She typically works anywhere from 20 to 48 hours per week at the deli.
Since opening her claim for benefits, the claimant has applied at two local businesses, searched online and in the newspapers for work, and has spread the word in the community that she is willing to work. Her family can keep the business open if the claimant gets full-time work that interferes with the deli’s business hours.


PROVISIONS OF LAW
AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work….

8 AAC 85.350 provides:


(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.  A short term illness or medical consultation affecting one day or less in a week does not render a claimant unable to work for the week under AS 23.20.378.


(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is available, for the majority of working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment. 

CONCLUSION

There is no dispute that the claimant is working in a self-employment venture. What must be decided is whether her involvement in that venture restricts her availability for full-time suitable work.

fillin "" \d ""
“In determining whether or not a self-employed individual is available for work several factors must be considered: (1) Availability for regular employment, 
(2) hours per week devoted to self-employment, (3) net income, (4) nature of regular employment, (5) whether she engages in self-employment during the course of regular employment, and (6) efforts to seek work in his regular line.”  (Comm’r Dec. 79H-33, May 4, 1979)
The record establishes that the claimant has family members that can operate her floundering business. She has shown that she has been searching for work and is willing and able to accept an offer of full-time work.
Based on the above, the claimant meets the availability for work requirements under the statute.

There is no evidence that the Employment Security Division has addressed the claimant’s full-time work status under AS 23.20.505. That issue will be remanded for investigation and issuance of a determination.


DECISION
The fillin "" \d ""determination issued on November 22, 2006fillin "" \d "" is REVERSEDfillin "" \d "". Benefits are allowedfillin "" \d "" for the weeks ending November 11, 2006fillin "" \d "" through January 6, 2007 and continuingfillin "" \d "" if otherwise eligible.

The issue of the claimant’s eligibility under AS 23.20.505 is REMANDED to the Employment Security Division for investigation and issuance of a determination if it deems necessary.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 4, 2007.







Jan Schnell, Hearing Officer
