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PAUL W OLSEN                      
 

CLAIMANT APPEARANCES:
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Paul W. Olsen                      
None
ESD APPEARANCES:

None
CASE HISTORY

The claimantfillin "" \d "" appealed a July 21, 2006 determination that denies benefits under AS 23.20.360 and AS 23.20.387. Benefits were denied on the ground that he failed to report work and earnings and therefore misrepresented his status to the Employment Security Division (EDS) in the process of filing for and collecting benefits.  The claimant was also assessed an overpayment and a notice of liability, based upon AS 23.20.390, was issued to him on July 21, 2006.
The claimant filed his appeal request on December 4, 2006, thus raising an issue of the timeliness of his appeal pursuant to AS 23.20.340.

FINDINGS OF FACT

On June 26, 2006, a letter and questionnaire that had been sent to the claimant using his general delivery address was returned by the Postal Service as “unclaimed.” The claimant was subsequently contacted by the Investigations Unit on June 30, 2006, by phone. He was advised that an audit had been done on his claim which indicated he had unreported earnings by several employers and had potential overpayment and fraudulent issues. The claimant indicated that he this was not the first time he had been told that he owed money by Unemployment Insurance and he was “working out of town now…on the Kenai peninsula ” and did not have time to deal with the issue. 

The investigator attempted to get a valid address for the claimant, but he said he was moving around for work and did not have an address. The investigator gave the claimant her toll free number, and the claimant indicated he would call her in about a week.

The claimant did not contact the investigator. On July 21, 2006, the investigator closed the case and a notice of determination and a determination of liability were mailed to the claimant’s last know address.  

The claimant argues that he did not have very many minutes left on his cell phone and did not want to waste them talking to the investigator. Although he indicated that he was “working,” he did not mean that he was working for an employer earning money, he was just “busy.” 

In October 2006, the claimant moved back to Anchorage. On October 26, 2006 he contacted the Anchorage Unemployment Insurance Claim Center to reopen his claim because a friend had advised him that he could ask for a backdate and get paid for the time he was living in Kenai. The claimstaker advised him that he would need a mailing address in order to file. The claimstaker also advised him that he was denied benefits and to contact the Investigations unit. The claimant hung up on the claimstaker. 

The claimant then contacted the Investigations office.  The investigator advised the claimant that she would have to get his case file and would have to call him back. The claimant was asked for a current address. He told the investigator that he still did not have one and would contact her when he got one. 

The claimant worked in Anchorage from the end of October 2006 until December 10, 2006. He worked ten hours a day, six days a week and contends that this prevented him from having to contact the Division. He contacted the investigator on December 4, 2006 as he had just recently rented a post office box and now had a mailing address. During the conversation with the investigator, he filed his appeal.  

The claimant argues that it is not his fault that he did not have the time, money, or mailing address to file his appeal timely. He contends that he was not aware that he had to file his appeal within a 30-day period. He does not remember reading his appeal rights on any of the numerous determinations that have been sent to him in the past or in any of the Unemployment Insurance Claimant Handbooks that have been sent to him.  

The claimant has filed two previous appeals. Both appeals were timely. The last appeal was in March of 2006 and the claimant did attend the hearing. He has filed for six unemployment insurance benefit years in last seven years. The claimant was sent Unemployment Insurance Claimant Handbooks each year he filed. 
PROVISIONS OF LAW

AS 23.20.340 provides in part:

(e) The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record. The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.

(f) If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 -23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it. The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations…

CONCLUSION

Once a notice has been properly mailed to an individual's last known address, the Department has discharged its "notice" obligation.  Comm'r. Dec. 76H-167, Oct. 8, 1976; aff'd Andrews v. State Dept. of Labor, No. 76-942 Civ. (Alaska Super. Ct. 1st J.D., April 13, 1977). 

In Borton vs. ESD, Superior Ct., 1KE-84-620 CI, 1C CCH Unemp. Ins. Rptr, AK, 8110, October 10, 1985, the court states in part:PRIVATE 


It is clear from Estes v. Department of labor, 625 P.2d 293 (Alaska 1981) that a late claimant must show some quantum of cause; implicit is the requirement that the claimant's delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding, at the very least, and that the state suffer no prejudice.


If the delay is short, the claimant need show only some cause; for longer delays more cause must be shown….

While the division may not have dislodged its “notice” obligation with presenting the claimant a written copy of the determinations when they were first issued, the claimant was aware that there was a discrepancy with his and his employer's wage reporting and that a determination would be forthcoming. As such, he had a responsibility to maintain contact with the Division. Although the claimant did not have a permanent address, there was no reason that he could not have used a general delivery address as he had done in the past or used a payphone to call the toll-free number given to him. This diminishes any argument to extend the appeal period in this case because he did not receive the documents.

The claimant’s filing history establishes that he had filed timely appeals in the past when he had been denied benefits and was aware of the process. In addition, the claimant was given numerous determinations and claimant handbooks that explained the process and the 30 day filing period. This diminishes any argument to extend the appeal period due to lack of information and/or unawareness of his responsibilities.

The last issue to be addressed is the claimant’s argument that he did not have the money or the time to call the Division. The investigator had given the claimant a toll-free number that he could have used at no cost to himself to find out about the investigator’s audit and subsequent denial. The claimant’s admission that he did not work at all from July 2006 through the end of October 2006 establishes that he had plenty of time during the normal work hours to contact the Division. In addition, although he was working significant hours through November, there is no reason why he could not have contacted the Division during a break or lunch period. 
The Appeal Tribunal holds that the claimant filed an untimely appeal and has not established good cause that would allow the extension for the 30-day period for filing a timely appeal.  Thus, since the claimant's appeal cannot now be accepted. 

DECISION

The appeal filed against the February 14, 2006 determination pursuant to 

AS 23.20.379fillin "" \d "" is DISMISSED as untimely filed. Benefits remain denied as shown on the determination.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 9, 2007.







Catherine Miller, Hearing Officer

