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STATEMENT OF THE CASE

On December 11, 2006, the claimant filed a timely appeal against a notice that he was denied unemployment insurance benefits under AS 23.20.379. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

The claimant began working for the employer on January 16, 2003. He last worked on October 23, 2006. At that time, he normally worked 37.5 hours per week and earned $4,375 per month as a research analyst III.

On January 13, 2006, the claimant was given written notification that some of his behaviors were unacceptable and he was required to meet with management to discuss them. Specifically, the note referenced making unsupported accusations against coworkers; criticizing the work of others in a rude and disrespectful manner; refusing to accept the work of others; attempting to direct the work of others when not his role; not following instructions and allegedly using inappropriate religious references in workplace communications. 

Based on the meeting held on January 17, 2006, the claimant was given a “Letter of Expectation” on February 6, 2006. The claimant agreed during the meeting that his perception of his style of communication was not as others perceived it and acknowledged that it was different from those around him. The letter stated in part that any future communication would be professional in nature, content and tone, and that he would demonstrate acceptance of supervision by professionally and courteously discussing tasks and duties with his supervisor. He was also to refrain from making unconstructive and derogative comments regarding coworkers or work products, verbally or in writing.
On April 11, 2006, the claimant received written notice of an investigatory interview from the division director in which it was alleged the claimant had engaged in unacceptable behavior in the workplace in some instances rising to the level of insubordination. The allegations included failure to accept direction from his supervisor and colleagues, continually asking for the same thing and failing to accept the provided answers, refusal to accept information provided by coworkers and inappropriately responding to a request for information from the public while failing to provide the information. It additionally alleged the claimant demonstrated disruptive interpersonal behavior with coworkers and with his supervisor that has been confrontational, heated and inappropriate and was impeding the team’s ability to complete work.  He was warned these behaviors were unacceptable, instructed to report to a meeting and informed that if substantiated, could lead to dismissal.
On April 26, 2006 the claimant received a “Letter of Reprimand” as a result of a meeting held on April 17, 2006. During the meeting the claimant admitted he did not incorporate the changes as requested by his supervisor because he did not agree. Despite evidence from staff members otherwise and the expressed concern of staff for the safety of the supervisor, the claimant refused to agree that his behavior was confrontational, heated or inappropriate. The claimant provided little assurance that he would change his behavior. The employer concluded at the end of the meeting that the allegations were well-founded and put the claimant on notice, among other things (exhibit 14), that if he continued to resist supervision, failed to accept supervision and continued with his disruptive interpersonal behavior he could be dismissed.
The claimant was given subsequent and similar written warning on July 11, 2006 regarding his performance and behavior, including inappropriate written communications to grantees, and a similar meeting was held on July 13, 2006.
At the meeting, the allegations were determined by the employer to be well-founded and another warning of potential dismissal was issued.

On August 3, 2006, a written investigatory interview was issued by the child care program manager regarding performance and behavioral issues with the claimant, including in part, his argumentativeness with a coworker and not accepting provided assistance. A meeting was scheduled for August 4, 2006.
Written notice of the investigatory findings was issued on August 15, 2006 and put the claimant on notice that he often failed to accept supervision, he required an exorbitant amount of supervision, and that he was unable to get his work finished at an acceptable level. The employer expressed its lack of hope that the claimant’s performance would improve and recommended dismissal. This was in part due to the employer’s opinion that at each opportunity, the claimant’s responses to its concerns had been limited, with very few constructive solutions, at times none, and at best he had offered a reluctant commitment for improvement. 
The claimant was given a final opportunity for rebuttal and a meeting was scheduled for August 16, 2006. At that time no final decision was made regarding the claimant’s continuing employment.
On October 11, 2006 notice of a pre-determination meeting was issued by the child care program manager to the claimant. It stated that since the last meeting, the Market Survey Report was assigned to others for satisfactory completion, as his final product was found to be unreadable, difficult to understand and not useful. The notice also contained allegations that the claimant had again engaged in inappropriate written communication with grantees, inappropriate and disrespectful communication with coworkers and his supervisor, disruptive behavior in the workplace and a continued request to access information formerly and repeatedly denied, and an overall failure to perform at the level at which he was hired. The employer judged the impact of these inappropriate communications undermined the date and created confusion and concern with the grantees. The claimant was put on notice that substantiation of these allegations could lead to dismissal.
This same notice made further allegations that the claimant had made disrespectful, offensive comments to and about his supervisor. These comments included, but were not limited to, using the phrase “big fat nigger,” gratuitous use of the words “retard” and “nigger,” and at one point stating to his supervisor that “you are some of the saddest, sickest, most convoluted perverts that I have ever encountered in my life”, and stating that “the difference between you and the Nazis is they have their Swastikas tattooed on their elbows, whereas you have your Swastikas tattooed on your asses, cause you don’t know your assess from your elbows.” The claimant was also put on notice that substantiation of these allegations, in and of themselves, could lead to dismissal. The above comments were given to the supervisor in writing on October 9, 2006 (exhibit 20).
An interview was set for October 17, 2006 to offer the claimant an opportunity for rebuttal, provide an explanation or offer mitigating circumstances he believed the Director should consider before a final administrative decision to dismiss was issued. The claimant did not provide any new or mitigating information regarding his failure to successfully complete the Market Rate Survey Report, and again reiterated his request for access to the denied information, which the employer interpreted as a continuing lack of acceptance of management’s instructions. 
The claimant also stated he saw no problem with making what the employer considered to be his derogatory, offensive and allegedly inappropriate terms to his supervisor, and that they had been meant for all of management. He attempted to justify his remarks by stating coworkers had made remarks regarding his Irish ancestry, such as the “Irish Wake” in reference to the death of an old database, and “Paddy” in reference to Saint Patrick’s Day. The employer concluded these remarks were not directed at the claimant, nor would a reasonable person find them offensive. The employer also dismissed the claimant’s contention that it was all right for him to use such words towards any individual that had used such words in referencing himself.
The claimant was dismissed on October 23, 2006 the claimant was dismissed for inadequate work performance, inappropriate communication to grantees, and making disrespectful and offensive comments to and about his supervisor and management.
The claimant agrees to the derogatory remarks being made by him towards his supervisor and management as provided by the employer. The claimant has filed several lawsuits against the employer for what he believes are unethical business practices, including a Title VII complaint against the State of Alaska, criminal charges with the Attorney General’s Office and a Freedom of Information Act request before the Federal Government. The claimant believes the employer should have known the course he would take upon being hired, that he would not settle for his questions not being answered, and that he would not work with data that he was responsible for that he did not trust. The claimant believes he was discharged for attempting to expose the employer and not for any lack of ability or manner of speaking.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION
"An employer has the right to expect . . . that such respect be accorded a supervisor so that a supervisor's authority will not be undermined.” Comm'r Dec. 88H-UI-114, July 28, 1988.

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”
The claimant was discharged for not meeting the performance standards set by the employer, and inappropriate comments to grantees, his supervisor and management, all after multiple warnings that his job was in jeopardy. While the claimant may have had his own ideas and standards, his persistence and manner of communicating displayed an intentional and malicious disregard of the interests of his employer, as well as a lack of respect and an undermining of authority.
For these reasons, the Tribunal concludes the employer discharged the claimant for misconduct and it is unnecessary to make a further ruling on the quality of the claimant’s work performance or allegations of a retaliatory dismissal.

DECISION

The notice of determination issued in this matter on November 9, 2006 is AFFIRMED. The claimant is denied unemployment benefits under AS 23.20.379. Benefits are denied for the weeks ending October 28, 2006 through December 2, 2006. The reduction of the claimant’s benefits and ineligibility for extended benefits remain.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on February 12, 2007.
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