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STATEMENT OF THE CASE

On December 14, 2006, the employer timely appealed a notice of determination that allowed the claimant unemployment insurance benefits. No disqualification was imposed under AS 23.20.379. The issue before me is whether the claimant was discharged for misconduct connected with her work.

FINDINGS OF FACT

The claimant began working for the employer on April 27, 2005. She last worked on October 30, 2006. At that time, she normally worked 40 hours per week and earned $28,500 per year as an accounting administrator.

The claimant had received several warnings regarding tardiness and was on probation for tardiness as of September 25, 2006, the date of her last warning. She had received prior written warnings the previous February and April.
On October 20, the claimant was late to work because of a flat tire. On 

October 26, the claimant was late due to documented inclement weather. On both of these occasions, the claimant had given her employer prior notice of her inability to get to work on time.
The claimant’s desk is part of a quadrant, with glass separations through which the employees may view each other at their respective workstations.

On Monday, October 30, the claimant was discharged by the branch operation’s manager for excessive and continued tardiness after several warnings and while being on probation.

ARGUMENTS OF THE PARTIES

The branch operation’s manager, who attended the hearing, stated the claimant was at least 15 minutes late to work on the morning of October 30 and that he had observed her tardiness first hand by walking past her desk himself at the start of her shift on his way to the kitchen for coffee. He did not notice any sign of her having arrived and did not see her purse on her desk. He did not see her in the kitchen.
The claimant stated she arrived to work on time on the morning of October 30 and that she threw her purse on her desk and went to the kitchen for tea. She does not recall any of the co-workers in her quadrant being at their workstations when she arrived, and therefore eligible to be a witness on her behalf.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.

(2)
a claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employers interest; and


(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

In Comm'r Dec. No. 97 1014, July 25, 1997, the Commissioner states in part:PRIVATE 


We hold that the testimony and evidence presented show the claimant repeatedly violated the employer's attendance policy, even in the face of disciplinary action. Persistent tardiness and absence without valid reason does constitute misconduct connected with the work. Benefit Policy Manual, Section 435-2.…

A worker's failure to notify his employer when absent, unless there is a compelling reason for the failure to give notice, is misconduct. Comm. Dec. 9225438, June 18, 1992

The phrase "preponderance of the evidence" has been given various meanings by different courts but, according to McCormick, et al on Evidence, 2d, H.B., § 339, P.794, "the most acceptable meaning seems to be proof which leads the trier of fact to find that the existence of the contested fact is more probable than its non-existence.” 99 P.2d 1352 (WY 1979). Cited in Comm'r Dec. 85H-UI-369, January 31, 1986.

The preponderance in this case falls with the employer. The claimant was unable to call upon any of her three co-workers to be a witness on her behalf as to her timely arrival on October 30. If she were on time, it would be unusual that not even one of her fellow employees arrived to work as scheduled to qualify to speak on her behalf.
Because the claimant was currently on probation for tardiness and has not provided a compelling reason for her last tardiness, her action in not showing up for work as scheduled displayed a willful and wanton disregard for the interests of her employer.

It is the conclusion of the Appeal Tribunal that the employer discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on November 16, 2006 is REVERSED. The claimant is denied unemployment insurance benefits under AS 23.20.379. Benefits are denied for the weeks ending November 4, 2006 through December 9, 2006. The claimant’s benefits are reduced by three times her weekly benefit amount, and she is held ineligible for the receipt of extended benefits.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska on February 5, 2007.


Janice Carran


Hearing Officer
