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CASE HISTORY

The claimant timely appealed a December 6, 2006 determination that denied benefits under AS 23.20.379 on the grounds that the claimant voluntarily left work without good cause. The issue is whether the claimant voluntarily left suitable work without good cause, was discharged for work-connected misconduct or was laid off due to lack of work.


FINDINGS OF FACT
The claimant worked for the employer since the spring of 2006. He worked full-time as a carpenter, earning a rate of pay of $33.85 per hour.  The claimant filed for a new benefit year effective October 15, 2006. He advised the Claim Center that he was no longer working due to lack of work.
On September 25, 2006, the claimant was unhappy with the fact that his coworkers had “messed” up some things and that caused him to have to do some cleanup work instead of carpentry tasks. He complained to the owner, who asked him to “step it up” and help show the less-experienced workers what to do. 

The claimant was not interested in being the lead man unless he received additional compensation. He told his supervisor to tell the owner that if he wanted him to be the lead man, he would have to hire him through the union. 

The claimant had scheduled a vacation that was to start on September 27, 2006. He decided that since there was no “carpentry” work to be done, he would go home at lunch and use the afternoon and the following day to get ready for “family stuff” and pack for his trip. He felt that it was not in the best interest of the employer to pay him to do cleanup work or to “ride out the clock.” He advised his supervisor that he was leaving and told him that if the employer wanted him back after his vacation, they could put a dispatch through the union.

The claimant filed for unemployment insurance the week he came back from his vacation. He did not attempt to go to work after his scheduled leave time ended. The claimant did not attempt to contact the employer’s main office nor did he go to the job site. The claimant’s first contact with the employer was approximately one month later after he had left work.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause;

(2) was discharged for misconduct connected with the insured worker’s work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; 
CONCLUSION

The claimant’s work separation occurred when the claimant left work on the afternoon of September 25, 2006. Although the claimant did not like the type of work that was available to him on the afternoon of September 25, 2006, he does admit that there was work assigned to him by the employer. As such, the claimant was not laid off due to lack of work as he originally reported. Thus, the first issue to be decided in this matter is whether the claimant was discharged or whether he voluntarily quit work.

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment.  Comm'r. Dec. 87H-UI-265, September 29, 1987. Comm'r. Dec. 85H-UI-320, January 17, 1986.

The claimant had the choice to remain at work on the afternoon of 
September 25, 2006, and to work the following day. He chose to start his vacation early.
The phrase "preponderance of the evidence" has been given various meanings by different courts but, according to McCormick, et al on Evidence, 2d, H.B., § 339, P.794, "the most acceptable meaning seems to be proof which leads the trier of fact to find that the existence of the contested fact is more probable than its non-existence.” Sherling v. Kilgore, 599 P.2d 1352 (WY 1979). 
The act of voluntary leaving is further supported by the fact that the claimant did not go to the work site after his scheduled leave ended. If the claimant had simply left on a scheduled vacation, it would have been logical for him to report to work when his leave ended instead of filing for unemployment insurance and leaving random voice mails for the employer asking if he wanted him to work. As such, the claimant was the moving party and the separation is considered to be a voluntary quit.

Once having voluntarily quit, it is the burden of the claimant to establish good cause." Comm'r Dec. 8822584, February 28, 1989.
The claimant left work early on September 25, 2006 because he did not want to do cleanup work, and he felt he could use the extra time off to take care of some personal matters. In Comm'r Dec. 86H-UI-310, October 31, 1986 the Commissioner says in part, PRIVATE 
"It is the prerogative of the employer to make those work assignments as the employer feels best befits the work needed to be done." 
The claimant did not provide any evidence to indicate that the work assigned to him by the employer was unsuitable or unreasonable. The evidence also failed to show any compelling reasons that prohibited the claimant from working and that his objections were merely personal preferences.  As such, it is determined that the claimant has voluntarily left suitable work without good cause, as good cause is defined for unemployment insurance purposes.

The dates of denial will be modified to correlate with the claimant’s actual last day of work.

DECISION
The December 6, 2006 separation from work determination is AFFIRMED and MODIFIED. The claimant is denied benefits under AS 23.20.379 (a) (1) (voluntary quit) beginning with the week ending September 30, 2006 to week ending November 4, 2006. His maximum benefit entitlement is reduced by three times his weekly benefit amount, and he may be ineligible for the receipt of future extended benefits.


APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 17, 2007.
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Hearing Officer
