Docket Number 06 2464
Page 4

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P. O. BOX 25511
JUNEAU, ALASKA  99811-5509

APPEAL TRIBUNAL DECISION

Docket No. 06 2464
Hearing Date: January 17, 2007
CLAIMANT:
EMPLOYER:
RONALD L HOOVER
WAL-MART ASSOCIATES INC
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Ronald L Hoover
Kim Lippert
ESD APPEARANCES:
None

STATEMENT OF THE CASE

On December 18, 2006, the claimant filed a timely appeal against a notice that he was denied unemployment insurance benefits under AS 23.20.379. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

The claimant began working for the employer on April 21, 1999. He last worked on November 24, 2006. At that time, he normally worked 40 hours per week and earned $10.54 per hour as a sales floor associate.

The claimant worked in the hardware department. Prior to the posting of the latest schedule, the claimant had the same schedule as a fellow worker with whom he got a ride to work. The schedule is posted three weeks ahead for the convenience of the employees. 
When the claimant noticed with the most recent posting that his hours had been changed and he no longer was working the same shift as the employee giving him a ride, he complained to his direct manager, on more than one occasion, that the new schedule would make it more difficult for him to get to work. His manager told him repeatedly that business decisions had to come first and that she would try to work with him, but for now he needed to find other transportation. 
When the manager arrived at work on November 18 around noon, she noticed that the claimant’s schedule had been changed. Only salaried managers have the authority to change a schedule. After an investigation, she became aware that the schedule had been changed by newly hired managers who were under her authority, at the request of the claimant. At the time of his request, the claimant had not informed either manager that he had requested the schedule of her first and had been turned down at least twice for what he had been told was for the good of the customers.

The claimant’s manager discharged him on November 24 for insubordination and dishonesty in his persistence to circumvent his schedule and by his withholding the fact of his requests having previously been denied by her.
The claimant does not see anything wrong with what he did and thinks the shift he was trying to get on made him more valuable to the employer and the customers.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

"[I]t is the employer's right to establish the methods and quality of work." Comm'r Dec. 84H-UI-324, February 22, 1985. In Comm. Dec. No. 9225160, June 30, 1992, the Commissioner held that a single instance of insubordination may constitute misconduct if it is serious enough.

Failure to follow an employer's reasonable instructions constitutes misconduct in connection with the work. Comm'r Dec. 88H-UI-168, August 2, 1988.

It has been shown the manager changed the claimant’s schedule as the result of a business decision, as is the employer’s right. The employer’s request the claimant work the new schedule was a reasonable one, and his subsequent insistence in not wanting to work as scheduled as well as having the schedule changed without first disclosing his own manager’s disapproval is insubordination. It also displays a willful and wanton disregard for the interests of his employer and a flagrant disrespect for his manager.
It is the conclusion of the Appeal Tribunal that the employer discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on December 18, 2006 is AFFIRMED. The claimant is denied unemployment benefits under AS 23.20.379. Benefits are denied for the weeks ending November 25, 2006 through December 30, 2006. The reduction of the claimant’s benefits and ineligibility for extended benefits remain.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on January 17, 2007.
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