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STATEMENT OF THE CASE

On December 18, 2006, the claimant filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before me is whether he voluntarily quit suitable work without good cause or whether he was discharged for work-related misconduct.

FINDINGS OF FACT

The claimant began working for the employer on January 2, 2005. He last worked on December 6, 2006. At that time, he normally worked 40 hours per week at a salary of $15 per hour as a carpenter.

On December 6, 2006, the claimant got into a verbal altercation with his supervisor which ended in his supervisor telling him to go home. The supervisor contacted the owner, who was out of town, that evening and stated he thought the claimant may have quit.
The owner began trying to call the claimant that night and got in touch with him a few days later. The claimant told the owner he thought it was impossible to get along with the supervisor. The owner told him to let things calm down for a few days and that he did not want to lose him as an employee. 
ARGUMENTS OF THE PARTIES

When the claimant called the owner a few days later, he states the owner told him he was sorry it did not work out and that his final paycheck was ready. He concluded from this that he had been discharged.

The owner states that at the final conversation the claimant said he did not want to come back to work and thereby quit.

FINDINGS OF FACT, CONTINUED

The owner did not have the claimant’s final paycheck prepared at the time of their last conversation. He still has work for the claimant and feels he was never given the opportunity to try and work things out between the supervisor and the claimant because the final incident was the first he had heard of any trouble between them.
The claimant feels too uncomfortable around the supervisor to continue working with him, even on different jobs. He has held back his ill feelings for the supervisor for over two years and no longer cares to do so. He is also under the impression that the supervisor would have the authority to discharge him.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause. . . .

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

The phrase "preponderance of the evidence" has been given various meanings by different courts but, according to McCormick, et al on Evidence, 2d, H.B., § 339, P.794, "the most acceptable meaning seems to be proof which leads the trier of fact to find that the existence of the contested fact is more probable than its non-existence.” 599 P.2d 1352 (WY 1979). Cited in Comm'r Dec. 85H-UI-369, January 31, 1986.

The first issue before the Tribunal is whether the claimant quit his job or whether he was discharged. The preponderance of evidence would indicate he quit his job. His final paycheck was not prepared upon the final conversation and the owner is still willing to employ the claimant, feeling at a loss in not having been given a chance to try and rectify the situation. The claimant at least at the time of the hearing was still unwilling to work under any conditions with the supervisor.
The definition of good cause for leaving work in 8 AAC 85.095 contains two elements. The underlying reason for leaving work must be compelling, and the worker must exhaust all reasonable alternatives before quitting. Comm'r Dec. 86H-UI-067, June 11, 1986. A claimant seeking to establish good cause must satisfy both PRIVATE 
elements.

In not informing the owner of his ongoing problems with the supervisor and being unwilling to allow the employer to try and rectify the situation, the claimant did not exhaust all reasonable alternatives before quitting his job.
It is the conclusion of the Appeal Tribunal that the claimant voluntarily quit work without good cause.

DECISION

The notice of determination issued in this matter on December 13, 2006 is AFFIRMED. The claimant is denied benefits for the weeks ending December 9, 2006 through January 13, 2007. His maximum payable benefits remain reduced by three times his weekly benefit amount, and he is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on January 19, 2007.
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