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APPEAL TRIBUNAL DECISION
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 Hearing Date: January 19, 2007  
CLAIMANT:
EMPLOYER:

BETTY K SKINNER                    
RENT A CENTER WEST INC

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:


Betty K. Skinner                    
Paul Murphy, attorney

Jeremy Archer
CASE HISTORY

The claimant timely appealed a November 24, 2006 determination that denied benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with her work.

FINDINGS OF FACT

The claimant began working for the employer in 2003. She worked as an assistant manager earning $15.69 per hour for full-time work.

In August 2006, the claimant was given the option of quitting or being demoted from store manager to assistant store manager. She was advised that if she chose to stay, she needed to become a “team player.”
The district manager started getting reports of customer complaints that the claimant was not providing good customer service. He did not act on these complaints until he received information that the claimant had told a customer that the way the store was being run, the customer would be better off going to a competitor than buying something from them. The district manager interviewed the customer, and asked her to put the complaint in writing. 
On November 3, 2006, the employer spoke to the claimant about the alleged incident. The claimant denied ever telling any customers to go to the competitor. The employer discharged the claimant for failing to give good customer service and for telling customers to take their business to their competitor.

The claimant had some issues with the new manager and was unhappy with the district manager due to her demotion.  She believes that she was discharged because she made some complaints to the corporate office in regards to alleged policy violations done by the new manager and the district manager.
PROVISIONS OF LAW

AS 23.20.379 provides in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2) was discharged for misconduct connected with the    insured worker’s work…

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…
CONCLUSION

“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Comm'r Dec. 86H-UI-213, 8/25/86.
The Tribunal does not dispute the employer’s right to terminate the employment of a worker who fails to meet its standards. The claimant was clearly unhappy with her job, but she emphatically denies ever advising a customer to go to a competitor. The employer attended the hearing but failed to bring forth witnesses with first-hand knowledge that disproves the claimant’s testimony. 
In Comm’r Dec. 04 0577, June 8, 2004, the Commissioner held in part:

The employer produced no witnesses who had direct knowledge of the alleged demeanor problems over the last few months of the claimant’s employment. In other words, all of the employer’s evidence on this crucial element is hearsay. 

As such, based on the evidence presented, it is concluded that the hearing record lacks evidence of sufficient quantity and quality to establish that the discharge was for misconduct connected with the work, as misconduct is defined for unemployment insurance purposes. 

DECISION

The November 24, 2006 determination is REVERSED. The claimant’s benefits are allowed beginning with the week ending November 11, 2006 through the week ending December 16, 2006, as well as thereafter, if filing and otherwise eligible. Her maximum payable entitlement is not reduced by three weeks, and she may yet be eligible for future extended benefits, if such benefits are being paid.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 24, 2007.
                                                         Catherine Miller, 
Hearing Officer
