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CASE HISTORY

The employer timely appealed a determination issued on November 21, 2006 that allows benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
The claimant worked for the above-named employer during the period January 18, 1995 through October 20, 2006. She earned $1350 every two weeks for full-time work as a Merchandise I manager. The claimant was discharged without notice or warning soon after arriving at work on October 20. 
For the past year or so, the claimant had been a manager whose duties included taking inventory. The claimant was in charge of the meat department, the deli/café, the bakery, and liquor and tobacco.  In late August, she was told that the inventory levels in the meat department were too high. She requested her meat manager and his associates check on those levels and get back to her. She did not hear back from them and forgot to follow up with her request.

In mid-September, the employer required a mid-month meat department inventory be taken. The claimant was contacted at home to come in and do the inventory. She asked that she not be required to work that evening as she did not have enough notice to work all night. The store manager agreed but required that she report to work the following day at 5:00 a.m., which she did.

Upon arriving at work, the claimant was given the inventory numbers to key into the company’s main system. Items in the “back room” are physically counted and then keyed in. Items on the floor are scanned and loaded in to the system. The store manager directed the claimant to key in the numbers gathered the previous evening/early morning by the meat manager and a lead associate. The claimant did as she was requested.

About a week later, the marketing manager for Alaska and Washington arrived in Fairbanks and did a physical count of all the meat products. They found a $412,000 discrepancy. Loss prevention was notified and conducted an investigation. After interviewing numerous management and associate staff members, loss prevention determined that there was no theft involved by management, but the data keyed into the inventory system was false and misrepresented the actual stock on hand.
The employer opted to discharge the meat manager and the claimant for falsification of information. The store manager was also discharged because he had a responsibility to ensure his staff did their work correctly. The company did not have an actual loss because of the misinformation. Had it not been detected the company could have paid additional monies in bonuses. Another advantage to misrepresent inventories higher than actual is to avoid poor evaluations or to take short cuts in counting the products.

The employer has an on-line, computer-based employee manual that identifies disciplinary steps to be taken in the event employees do not abide by company policies. The manual also provides for immediate termination for gross misconduct. Rather than go through the disciplinary steps, the employer chose to discharge the claimant under the gross misconduct provision for document falsification.
Employees learn certain job duties, such as inventory, while on the job. An on-line procedure is located on the company’s computer system. The claimant felt that she knew what she was doing was correct. She knew that taking a physical inventory required two persons to ensure the integrity of the count. She knew that the count given to her in mid-September had been taken by two individuals. The claimant admits that she mistakenly relied on the trust of her meat manager on the inventory numbers and on her store manager on his request that she enter the data. Potential managers are groomed to instill trust in their employees. She did not think anything was amiss when the general manager requested she key in the inventory count.


PROVISIONS OF LAW
AS 23.20.379 provides in part:

(a)       An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          (2)         was discharged for misconduct connected with the insured worker's last work….
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 

                      AS 23.20.379(a)(2) means



(1)       a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The burden of proof in discharges cases rests with the employer. In unemployment insurance appeal hearings, the Tribunal accepts the preponderance of the evidence as the standard.

Misconduct connected with the work is defined in the regulation (above). In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discusses aspects of 8 AAC 85.095(d)(2). The court interprets “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’” 

There is no dispute that the inventory numbers that were entered by the claimant were inaccurate. The employer’s own investigation revealed that the claimant did not act with a malicious disregard of the employer’s interest. 
'Ordinary negligence' is based on the fact that one ought to have known results of his acts, while 'gross negligence' rests on assumption that one knew the results of his acts, but was recklessly or wantonly indifferent to results. All negligence below that called gross by courts and text-book writers is 'slight negligence' and 'ordinary negligence.' People v. Campbell, 237 Mich. 424, 212 N.W. 97, 99.
The record fails to support the conclusion that the claimant was aware that the inventory numbers were incorrect and/or inflated. She relied on her managers to do their jobs. The incident had only been brought to her attention several weeks before her discharge and she again relied on her meat manager. The claimant unfortunately put her trust in her subordinate manager. Her decision to rely on her subordinate manager was an error in judgment. Benefits were properly allowed in this matter.
DECISION
The determination issued on November 21, 2006 is AFFIRMED. Benefits are allowed for the weeks ending October 28, 29006 through December 2, 2006 if otherwise eligible.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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