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STATEMENT OF THE CASE

The claimant filed an appeal against a determination dated December 19, 2006. The determination denied benefits under AS 23.20.378 and 
AS 23.20.387. She was also held liable for the repayment of benefits and the payment of a penalty under AS 23.20.390. 

The issues before the Tribunal are whether the claimant was:

· eligible for benefits while traveling;
· was properly registered for work; 

· knowingly made a false statement or misrepresentation in connection with her claim; and

· is liable for the repayment of benefits and the payment of a penalty.

FINDINGS OF FACT

On December 12, 2005, the claimant filed a new claim for benefits, which was made monetarily eligible, effective December 11, 2005. Her weekly benefit amount was $248.00, with an additional payment of $72.00 for dependant allowance.  She filed for and received benefit entitlement for the twenty six weeks under appeal.

On December 12, 2005, when the claimant filed her new claim application she told the claimstaker that she was physically present and living in Alaska, even though she was on vacation in Texas, visiting her in-laws. During the claim process the claimant answered the following questions:
· “Will you be relocating within 14 days?” Claimant response, “No.”
· “Are you available to accept and begin full-time work immediately? Claimant response, “Yes.”
· “Are you traveling or planning to relocate?” Claimant response, “No.” 
On January 5, 2006, the claimant was selected for reemployment services orientation and sent a letter indicating that she had to attend a mandatory orientation meeting on January 17, 2006. She did not attend that meeting. She contacted the Employment Security Division (Division) by phone on January 25, 2006. She did not inform the Division that the reason why she could not attend the orientation was because she was in Texas; she told the Division representative that she “forgot” about the meeting.  She requested that the meeting be rescheduled for February 7, 2006. 
The claimant did not show up for the meeting on February 7, 2006. On 
February 18, 2006, the claimant traveled to New Mexico to visit some friends. On February 20, 2006 she traveled back to Texas and found out that her father-in-law had kicked them out of the house. Her friends in New Mexico told her she could come back and live there, so she gathered her belongings and went back to New Mexico. 
Since the claimant failed to show up for the February 7, 2006 orientation meeting, she was sent a letter on March 2, 2006, telling her that she had to attend an orientation meeting on March 14, 2006. After work hours, on 
March 13, 2006, the claimant left a phone message for the representative indicating that she would not be able to attend the orientation because she had a “couple of sick kids.” She later contacted the Division on March 14 and rescheduled her orientation for March 21, 2006. She did not tell the representative that she could not attend the orientation because she was in New Mexico.

On March 21, 2006, the claimant called the Division and indicated that she could not attend the meeting because she was sick, had four to six children to take care of, and one had been suspended from school. She did not tell the Division that she could not attend the orientation because she in New Mexico. Her orientation was rescheduled for March 28, 2006.
On March 28, 2006, the claimant was contacted by the Anchorage Unemployment Insurance Claim Center (AUICC) regarding her failure to attend the orientation meetings. She advised the representative that she had just relocated to New Mexico and would not be able to attend any meetings.  She was advised verbally, and in writing, that she was required to go to the local job service center in New Mexico and register for work within seven days. 
The claimant did not register for work as directed. She believes that at some point, she went into the Job Service office in New Mexico to get some paperwork for her daughter. She contends that the representative advised her that she did not need to register. She did not ask why she did not have to register and was “too busy” to re-contact the AUICC for further instructions. 
The New Mexico laws and regulations show that interstate claimants are required to register for work and make two work searches each week. One of the work searches can be on the phone and the other must be in-person, by resume, or by email. 
On April 17, 2006, the claimant flew back to Alaska. Her brother was able to give her “airline passes” for her and two of her children. Although the claimant believes that she could be re-hired by her previous employer at anytime, she did not attempt to contact them. She did not contact the job service office to register for work or reopen her claim and change her address with the AUICC. 

The claimant was hoping that her brother would be able to get additional passes for the rest of her family. When her brother was unsuccessful at obtaining additional airline passes, she flew back to New Mexico on May 1, 2006. 
The claimant filed her bi-weekly claims through VICTOR, the Division’s Interactive Voice Response System for filing bi-weekly unemployment insurance claims. She was in continuous filing status  and received benefits during the 26 weeks in question. Each week that she filed for she was asked, “Did you travel, or move to a different town?” and she reported, “No.” The claimant certified each time she filed through VICTOR that the information she provided was true and correct.

The claimant argues that she did not report to the AUICC that she was living in Texas or in New Mexico because she had no intention of staying there. She and her family had left Alaska in mid-November for a five-week vacation. Her father-in-law was going to pay the family’s transportation costs to travel back to Alaska in early January 2006, but he changed his mind. She never intended to stay in Texas or New Mexico. Her goal during this time was to bring her family back to Alaska if she could. She did not understand that she had to report her travel.
The claimant contends that she did tell “Natalie,” a reemployment service representative, that she was traveling on vacation. Natalie told her that as long as she reported that the children were sick she could keep rescheduling her orientation and be eligible to receive her unemployment insurance benefits. She continued to file for benefits while on vacation because she did not want her benefits to “waste away.” She believes that she was told that she only had to report her travel if she was traveling in search of work or for medical reasons. She did not believe that she had to report her vacation. 

The claimant had filed for previous benefit years and each year did receive and read the Unemployment Insurance Claimant Handbook that was sent to her when she filed her new claim for benefits. Although she did review the handbook, she does not remember the instructions explaining how to report travel or the requirements for registering for work with Job Service. 

The claimant’s absence from Alaska and her physical locations during this time period were discovered during an investigation regarding the fraudulent filing for Permanent Fund Dividend checks. The results were made available to the Division when it was determined that the claimant had not properly reported her correct physical address to either agency. 
STATUTORY PROVISIONS

AS 23.20.378—Able and Available provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work….

8 AAC 85.350- Able and Available provides in part:

(b)
A claimant is considered available for suitable work for a week if

the claimant…

(6)
is able, for the majority of working days in the week, to


respond promptly to an offer of suitable work; and
8 AAC 85.110- Interstate Claimants- provides in part:
 (c)  Registration for Work. 

(1) Each interstate claimant shall register for work through an employment center office in the agent state as required by the law, the regulations and the procedures of the agent state. However, a union member may satisfy this requirement by registering with the local for the area in which he is living. Either registration will be accepted as meeting the registration requirements of the liable state. 
(2) Each agent state shall duly report to the liable state whether or not an interstate claimant meets the registration requirements of the agent state. 
8 AAC 85.353- Travel provides:PRIVATE 


(a)
The requirements of this section apply to any period during which a claimant travels outside the area in which the claimant resides, unless the claimant travels while exempted from availability requirements under AS 23.20.378(a) or in connection with training approved under AS 23.20.382. A claimant is considered to have travelled outside the area in which the claimant resides only if the travel makes the claimant less accessible to the labor market in the area of the claimant's residence.


(b)
A claimant is available for work while travelling only if the claimant is travelling to search for work; accept an offer of work which begins within 14 days after the claimant's departure; or establish or return to a residence immediately following the claimant's discharge from the armed forces. Additional reasons for the travel do not make the claimant unavailable for work if the claimant is travelling in good faith for one of the reasons set out in this subsection.

(c) A claimant who travels in search of work must make reasonable efforts to find work, in the area of the claimant's travel, by contacting an employment office; contacting employers in person; or registering with the local chapter of the claimant's union that has jurisdiction over the area of the claimant's travel. A claimant who has previously registered with the local union that has jurisdiction over the area of the travel is available for work if the claimant makes contacts as required by the union to be eligible for 



dispatch in the area of the travel.

AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)  A person may not be disqualified from receiving benefits under this 
         section unless there is documented evidence that the person has     

         made a false statement or a misrepresentation as to a material fact  

         or has failed to disclose a material fact. Before a determination of 
         fraudulent misrepresentation or nondisclosure may be made, there 
         must be a preponderance of evidence of an intention to defraud, and 
         the false statement or misrepresentation must be shown to be 
         knowing and to involve a material fact.
AS 23.20.390. Recovery of improper payments; penalty.
(a) An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

CONCLUSION

Travel:
Both parties agree that the claimant was not in Alaska and was physically in either Texas or New Mexico from December 11, 2006 through March 28, 2006. Since the claimant established that she was not planning on living in either Texas or New Mexico and that her residence was in Alaska, she is considered to be in travel status and the claimant must meet the requirements of 8 AAC 85.353 to be eligible for benefits. 
The claimant was emphatic that her reason for traveling was for “vacation” purposes and that when the vacation was extended because her father-in-law refused to pay for their tickets back to Alaska, she still had no intention of finding a job and staying out of state. Since traveling on vacation is not a qualifying reason as described in 8 AAC 85.353, she is not eligible for benefits for the weeks ending December 17, 2005 through March 25, 2006, and benefits were properly denied. 

The claimant’s travel status ended when she reopened her unemployment claim on March 28, 2006 and indicated to the AUICC that she had relocated and was now residing in New Mexico and was willing to seek and accept work in her new location. 

The claimant’s second period of travel was from April 17, 2006 through May 1, 2006, when she left New Mexico and traveled to Alaska and back. Her purpose for traveling was to try to find a way to get the rest of her children back to Alaska. The claimant admits that she did not search for work nor was she willing to accept work while in Alaska. Again, the claimant’s reason for travel was not a qualifying reasons as described in 8 AAC 85.353 and therefore she is not eligible for benefits for the weeks ending April 22, 2006 through April 29, 2006.

Failure to Register for work:
The claimant was given verbal and written instructions by the state of Alaska that she had to register for work at her local Job Service office in New Mexico in order to be eligible for benefits. The claimant’s credibility is tainted by her failure to correctly report her travel and her stated reasons for failing to participate in the reemployment services. Further, the Tribunal does not believe that the claimant attempted to register for work with the New Mexico Job Service. 

However, even giving the claimant the benefit of the doubt that the New Mexico representative may have mistakenly said that she did not “need” to register for work, a claimant truly desirous of obtaining work would have registered for work in the new location regardless of the requirements of unemployment insurance. In addition, the claimant agrees that she should have contacted the unemployment office in Alaska immediately to ask for further direction and chose not to because she was “busy.” 
The claimant has not provided sufficient evidence to show that her failure to register was outside of control. As such, benefits are properly denied for the weeks ending April 1, 2006 through June 17, 2006. 
Misrepresentation:

The claimant’s contention that she did not fraudulently withhold material facts during the weeks in which she was in travel status is without basis. 
A presumption of intent to defraud arises on the basis of a falsified claim instrument itself. The division's claim form has but one purpose. It is the instrument executed by an individual desirous of receiving unemployment insurance benefits for a specific week. To this end, it contains clear and unambiguous language detailing the material factors upon which the division will base its decision to pay or not to pay. In addition, the individual completing the form certifies as to the truth of the answers and as to his understanding that legal penalties otherwise apply. Thus, once established that a claim instrument has been falsified, the burden of proof shifts to the individual [to establish there was no intent to defraud]. Comm'r Dec. 79H-149, 9/14/79.  Simply contending a mistake or oversight does not rebut this presumption. Comm'r Dec. 9121667, December 6, 1991.

The questions asked by the division were clear and simple. The new claim application asks, “Are you traveling or planning to relocate?” and “Are you available to accept and begin full-time work immediately?” and VICTOR asked, “Did you travel, or move to a different town?” The claimant chose to answer “no” to traveling and “yes” to willing to accept work immediately even though she was traveling and on “vacation.” The claimant certified when she filed her new claim and her weekly claims that her answers were true and correct.
In addition to concealing material facts when filing her new claim and subsequent week claimed certifications when in travel status, the claimant verbally misrepresented herself each time she spoke to reemployment service representatives and concealed that the true reason that she could not attend her orientation meetings. 
Based on the above, the claimant is denied benefits due to misrepresentation during the weeks ending December 17, 2005 through March 25, 2006 and April 22, 2006 through April 29, 2006. The future disqualification of benefits under AS 23.20.387 was properly applied.
During the weeks ending April 1, 2006 through April 15, 2006 and the weeks ending May 6, 2006 through June 17, 2006, the claimant was not in travel status as she had reopened her claim and disclosed her physical location and residency in New Mexico. As such, those weeks were improperly denied under misrepresentation, AS 23.20.387, as the claimant answered the questions on VICTOR correctly. 
Overpayment Liability:

The claimant was improperly paid benefits for the weeks ending December 17, 2005 through June 17, 2006 and she remains liable for the full amount of benefits paid each week. However, the 50 percent penalty applies only to the weeks properly denied under misrepresentation as stated above. 
DECISION

The notice of determination and determination of liability issued in this matter on December 19, 2006 is MODIFIED.

That portion of the determination holding that the claimant’s benefits are denied due to traveling is MODIDIED. Benefits are denied under AS 23.20.378 for the weeks ending: December 17, 2005 through March 25, 2006 and April 22, 2006 through April 29, 2006.
That portion of the determination holding that the claimant’s benefits are denied due to failure to register for work is AFFIRMED. Benefits are denied under AS 23.20.378 for the weeks ending: April 1, 2006 through June 17, 2006. 

That portion of the determination holding that the claimant committed fraud or misrepresentation is MODIFIED. Under AS 23.20.387, benefits are denied for the weeks ending: 

· December 17, 2005 through March 25, 2006 
· April 22, 2006 through April 29, 2006, and

· December 16, 2006 through December 8, 2007.

That portion of the determination holding that claimant is liable for the repayment of benefits, and for the payment of a penalty, is REMANDED for recalculation in keeping with this decision. 
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal 

period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Anchorage, Alaska on March 22, 2007.


Catherine Miller


Hearing Officer
