Docket 06 2523

Page 4

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET, SUITE 206

ANCHORAGE, ALASKA 99503-4149

APPEAL TRIBUNAL DECISION

Docket No.  06 2523
                                    Hearing Date:  January 22, 2007
CLAIMANT:
MICHAEL S KENNEDY


CLAIMANT APPEARANCES:
ESD APPEARANCES:

Michael S. Kennedy
None
CASE HISTORY

On December 21, 2006, the claimant filed anfillin "" \d "" appeal against an October 6, 2004 Notice of Determination and Liability and a Determination of Liability and Overpayment Summary that denied benefits and established an overpayment under AS 23.20.387, AS 23.20.360, AS 23.20.379, and AS 23.20 390. Benefits were denied on the grounds that the claimant failed to report work and earnings and a voluntary separation from employment with the intent to receive benefits to which he was not entitled.
The issue before the Tribunal is whether the appeal against the October 6, 2004 determination can be accepted as if timely filed (AS 23.20.340).  

FINDINGS OF FACT

Timeliness of Appeal Issue 

The claimant did not get the original notice of determination which was mailed to him on October 7, 2004, because he was no longer checking his General Delivery address. On October 19, 2004, he found out about the denial of benefits when he reopened his claim. He was advised about the overpayment and future denial of benefits and was sent a copy of the notice of determination. 

The claimant did not get the copy of the determination which was sent to him because he moved. He did not have his mail forwarded when he moved because he was not receiving benefits at the time, due to the denial, and did not feel that it was important to keep the Division advised of his address. He is not sure, but does not believe that he ever got the notice of determination; and if he did, he did not read the “fine print” that advised him of his appeal rights.

On November 4 and 5, 2004, the claimant spoke to the investigator who was responsible for the audit of his unemployment insurance claim. The investigator explained the nature of the audit and the discrepancy in wage reporting and separation and the final result of the audit. 

The claimant believed that the information the investigator had obtained was incorrect. The claimant did not file an appeal when talking to the investigator because he believed that he could not win his appeal without proof of his innocence. He is not sure as to whether the investigator, or another division representative, led him to believe that filing his appeal without proof would be useless. 
The claimant contacted his mother, who was friends with the owners of the business where he had been employed in an attempt to get information to dispute the investigators report. His mother informed him that she was unable to get the information because she had an argument with the owner and they were involved in a legal dispute.  

The claimant continued to receive bills from the Division and information regarding the garnishment of his Permanent Fund Dividend check. He did not open most of the information sent to him because he was angry that the Division was “stealing” his money. Instead of reading the information sent to him, he threw them unopened in the fireplace. 
In December of 2006, his mother advised him that she had resolved her differences with his previous employer and that the employer would be willing to give him information regarding his employment and testify on his behalf. This prompted the claimant to contact the Division and file his appeal.  
The claimant has filed for several benefit years and has received Unemployment Insurance Claimant Handbooks with each new claim, which explains his 30-day appeal rights. He has not read the handbooks because he believes that it is embarrassing to be filing unemployment benefits and did not want to have anyone see him reading the handbook.  

Misrepresentation, Work and Earnings Issue and Overpayment
See Conclusion and Decision
PROVISIONS OF LAW

AS 23.20.340 provides in part:

(e) The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record. The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.

(f) If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 -23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it. The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations…

CONCLUSION

Timeliness of Appeal Issue 

In Borton vs. ESD, Superior Ct., 1KE-84-620 CI, 1C CCH Unemp. Ins. Rptr, AK, 8110, October 10, 1985, the court states in part:PRIVATE 


It is clear from Estes v. Department of Labor, 625 P.2d 293 (Alaska 1981) that a late claimant must show some quantum of cause; implicit is the requirement that the claimant's delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding, at the very least, and that the state suffer no prejudice.


If the delay is short, the claimant need show only some cause; for longer delays more cause must be shown…

Although the claimant did not receive the original notice of determination due to a change in address that occurred when he was not in current filing status, the second copy of the notice was sent to him at the address of his choosing. As soon as the claimant realized that there was an issue with his unemployment insurance claim, it was his responsibility to keep the Division advised of address changes, whether or not he was currently filing for benefits.

A claimant filing for unemployment insurance benefits has a responsibility to read and follow the instructions sent to him by the Employment Security Division. The notice of determination, notice of liability, and overpayment statements, as well as his claimant handbooks, all advised him of his rights and responsibilities as well as the 30-day period for filing an appeal. He chose not to read the information that was sent to him and not to give the Division his current address. The fact that he was angry, embarrassed, or ambivalent does not change the fact that it was his choice not to read the documents.  

In addition, although it is understandable that the claimant would want to obtain proof to support his contentions, the Department has consistently held that waiting to assemble proof does not constitute a reason beyond the appellant’s control for so long a delay. There was no evidence presented that established any reason beyond the claimant’s control that prevented him from filing his appeal in a timely manner. As such, the appeal cannot be accepted as timely filed.

Misrepresentation, Work and Earnings, Voluntary Leaving and Overpayment
The Tribunal does not have the jurisdiction to consider this matter further because the appeal was not filed timely.

DECISION

The appeal filed against the October 6, 2004 determination pursuant to 

AS 23.20.387, AS 23.20.360, AS 23.20.379fillin "" \d "" and AS 23.20.390 is DISMISSED as untimely filed. Benefits remain denied as shown on the determination.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 24, 2007.







Catherine Miller, Hearing Officer

