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CASE HISTORY

The claimant timely appealed a December 27, 2006 determination that allowed benefits under AS 23.20.379 on the ground that the claimant was discharged for reasons other than work-connected misconduct. 


FINDINGS OF FACT
The claimant began work for the employer on April 7, 2006. The claimant worked part-time as an expeditor earning $7.75 per hour. His last day of work was November 24, 2006. 

On November 24, the claimant came into work “one minute late.” Later, during the lunch hour, the claimant’s supervisor noticed that the claimant was not in the front of the restaurant working and that food was on the counter waiting to be served. A co-worker went out to the back where the claimant was talking on a cell phone and advised him that his supervisor was looking for him. The claimant came back into the restaurant area and loudly confronted the supervisor in front of customers and other staff members. He became angry and told her that she had no business asking where he was and that he did not ask her where she was when she was not present. 

Approximately 15 minutes later, the managers of the restaurant were looking for the claimant to talk to him about his behavior in the dining area. They found him in the back, again talking on his cell phone. He immediately assumed that he was going to be reprimanded for using his cell phone which was against company policy. He immediately became confrontational again and angrily challenged the managers asking, “Are you going to come back to check on everyone that is using the cell phones.” The managers attempted to talk to the claimant, but his anger continued to escalate and they were unable to calm him down. 
During the past month, the claimant had some personal issues which had been causing him to miss work, to be late for work, and to be easily agitated. The employer was aware of his problems and attempted to be patient with him in hopes that he would work through his issues. However, the claimant continued to lose his temper and be late for work.

The claimant had been given a written warning in August 2006 regarding being late for work. In addition, the employer had previously been forced to send the claimant home early on October 25, 2006, when the claimant had lost his temper at one of the managers. The managers decided that since this was not the first time that he had been counseled on his behavior or his failure to come to work on time that they had no choice but to discharge him. 

The claimant admits that he was rude and did get angry. However, he argues that he was not told that he was going to be discharged and he thought that when he was told to go home, he was just being suspended for the rest of that day. He does not see why he was allowed to come back to work after the first time he was sent home, but not allowed to come back to work the second time he was sent home. 

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

2)    was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; 
CONCLUSION

The claimant’s admissions that he was “rude” to his supervisors during several instances and that he was aware that his cell phone use was against company policy, demonstrate that the claimant knew his behavior was inappropriate. Although the Tribunal sympathizes with the claimant’s personal situation, it does not excuse his continual lack of self-restraint in controlling his anger, his violation of cell phone policy, or his continual failure to make it to work on time. 
After the claimant had been warned that his behavior was unacceptable, he should have made attempts to correct his behavior or ask for time off to try to deal with some of his issues.  Based on the evidence presented, the claimant’s actions showed a willful and wanton disregard of the employer’s interest. Therefore, the employer discharged him for misconduct in connection with his work.

DECISION
The December 27, 2006 separation from work determination is AFFIRMED. 

The claimant remains denied benefits under AS 23.20.379 beginning with the week ending November 25, 2006 to week ending December 30, 2006. His maximum benefit entitlement continues to be reduced by three times his weekly benefit amount, and he may be ineligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 26, 2007.
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