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STATEMENT OF THE CASE
In an April 2, 2006 letter, Petitioner/participant appealed a January 13, 2006 grievance resolution, which denied further funding for the immediate future for training or supportive services under the Workforce Investment Act (WIA). 
On May 16, 2006, a hearing in the matter was held. Present were Petitioner and three Employment Security Division (Division) representatives: Mark Mickelson, Program Coordinator; Ted Burke, Southeast Regional Manager and Manager of the Juneau Job Center; and Lin Davis, a Community Development Specialist/Case Manager from the Juneau Job Center.  


FINDINGS OF FACT
Under WIA, the federal government delegated responsibility to each state to establish procedures to govern Individual Training Accounts (ITA) for Adult and Dislocated Workers who enroll in the program. ITAs are the basic mechanisms through which the Division may legally provide services to eligible clients. The State of Alaska wrote its ITA procedures in Policy 930.00 (Exhibits 23 thru 25 or see Provisions of Policy section). This Policy provides guidance for the preparation, issuance, and management of ITAs. Participants of the WIA program, in consultation with a Case Manager, are to devise a training and employment plan (plan), with the ultimate goal of leading to self-sufficiency through long-term employment in an in-demand Alaska industry. An ITA cannot be implemented on the basis of an incomplete plan.
In February 2003, the Petitioner requested assistance through the WIA, as she wanted training to embark upon a new career after her livelihood from commercial salmon fishing had diminished. She worked with a representative at the Homer Job Center; she requested and was provided funding to attend (in Anchorage) a three-day pre-licensing course to assist her in passing the real estate exam. She took the course but failed to pass the exam. After returning to Homer, she discovered that, because she did not have her real estate license, she would be required to purchase her own work computer and pay a licensed real estate agent $500 monthly to “assist” in the business. Petitioner felt real estate work in Homer was not a viable occupation for her under such circumstances and declined the work. 

When she applied for assistance, Petitioner was advised of the need to make monthly contacts with her Case Manager during training and for the 12-month period following the training (Exhibit 19, page 1 of 2).

Petitioner subsequently found temporary work in Juneau for the 2004 legislative session. In April 2004, Petitioner contacted Ms. Davis, a long-time Juneau Job Center (JJC) Case Manager who has a Masters Degree in Career Counseling, as she still wanted to enroll in a training program that would lead her to viable full-time employment. Her WIA case was moved to the Juneau Job Center, and Petitioner was enrolled in WIA’s Alaska Salmon Fisheries National Emergency Grant (NEG), which was designed to help workers, who were displaced from the salmon industry, pay for training that would then lead to employment in high-demand, skilled occupations within Alaska. Petitioner expressed interest in work in the political realm, in public advocacy, or in non-profit management and a desire to obtain a Masters Degree through a “mid-career” program, though she had not yet obtained her undergraduate degree. At the time Ms. Davis became aware Petitioner wanted to attend an out-of-state school, such as the Kennedy School of Government (KSG) in Boston, she advised Petitioner to devise a “tight” plan, which she would then present to a team of managers, who would then decide the plan’s viability. Ms. Davis also advised Petitioner that the plan had to be devised quickly; that the chosen school had to be on the approved list (which KSG was not); that the maximum training time permitted was two years; that WIA/NEG would not fund prerequisite courses; and that training had a ($10,000) funding cap. 

Ms. Davis and Petitioner communicated primarily via telephone after Petitioner returned to Homer at the close of the 2004 legislative session. When she began to receive repeat questions from Petitioner, Ms. Davis began communicating with Petitioner via email. By early March 2005, Petitioner no longer had home Internet service, as she could not afford it. Petitioner did not think of using the Internet at the Homer Job Center to send emails to Ms. Davis. Communications between the two women were sporadic after Petitioner returned to Homer, though Petitioner argued she contacted Ms. Davis “every few weeks” despite difficulties in connecting with her using the JJC’s toll-free phone number. Petitioner used her calling card to telephone Ms. Davis on occasion.    
By the end of the summer 2004, when Ms. Davis still had not received Petitioner’s plan, she again advised Petitioner of the need to submit a detailed plan, to include the specifics of the courses to be taken at the chosen school, the exact costs associated with the desired training, and a list of jobs available to her in Alaska after the training concluded. Ms. Davis sent Petitioner a sample plan. In mid-January 2005, Petitioner submitted a rough draft of her training plan to attend KSG, though she did not include all of the required elements of the plan. 
In May 2005, Petitioner contacted Ms. Davis. Ms. Davis re-emphasized to Petitioner the need to maintain monthly contact with her and to quickly submit a firm plan before an ITA could be established to fund her training. At some point during the summer of 2005, Petitioner advised Ms. Davis of a legal dispute in which she was embroiled and requested her case be placed on hold.
After the summer 2005 contact, Ms. Davis began wondering whether Petitioner had the necessary skills and dedication to successfully complete a Masters-level training program at KSG, taking into consideration that Petitioner did not have an undergraduate degree or the required seven years of professional experience in Public Administration, and that Petitioner had thus far failed to submit a thorough, detailed plan. After reviewing Petitioner’s case file and failing to receive a response to her July 20, 2005 voice mail message, Ms. Davis recommended to management closing Petitioner’s WIA case due to Petitioner’s failure to uphold her program responsibilities.

On August 1, 2005, Mr. Burke wrote Petitioner a letter (Exhibit 7) advising her that her WIA/NEG case was to be closed as of August 31, 2005. After some further contact between Petitioner and the Division, in which she was asked but failed to provide transcripts for the course work she had taken through the local college, Petitioner’s case was closed October 3, 2005. This action was taken because Petitioner had been given the training she initially requested to assist her in passing her real estate exam; there was no downturn in the real estate market in Homer, indicating that employment in that field was still available to Petitioner; and Petitioner was non-responsive to her Case Manager’s requests. 
At the time the August 1 letter was sent to Petitioner, no new enrollees were being accepted for NEG funding, as the grant’s scheduled end date at that time was September 30, 2005. Petitioner’s eligibility for job placement assistance, training, and other services under the Trade Assistance Act (TAA) was not impacted by the decision to close her WIA case.

In January 2006, Petitioner grieved the decision to close her WIA/NEG case. In formulating his reply to Petitioner, Mr. Mickelson reviewed Petitioner’s case file, interviewed ESD staff directly involved in Petitioner’s case management, and reviewed the provisions of the Policy which applied to the case. He found that the denial of further services was based upon Petitioner’s failure to fulfill at least two of the elements contained in Division Policy 930.00, provisions b) and d) of “Denial of ITAs.” Based upon the lack of a plan, the Division could not commit to advancing training funds for her training under NEG. Further, NEG was in its close-down phase, with a final end date of June 30, 2006. 
Mr. Mickelson maintained that WIA is not an entitlement program and that it is a program participants must fulfill certain requirements to remain enrolled. Petitioner had received training and supportive services valued at approximately $5,300 under WIA and TAA at the time her WIA case was closed.

Petitioner argued that she felt she was fulfilling the requirements of the WIA program to the best of her ability, considering that she was very busy with a legal dispute (which was only settled “last week”), caring for her disabled sister, taking college courses, and performing commercial fishing tasks. Petitioner admitted that Ms. Davis did indicate there was a need for haste, as NEG funding was soon to end. Petitioner provided no evidence that she stayed in contact with Ms. Davis as required. Petitioner requests her WIA/NEG case be reinstated, as now that her legal dispute has been resolved, she feels she is able to “get on with [her] life.”
Mr. Mickelson argued that Petitioner often left voice mail messages during the lunch hour or after normal business hours when it was impossible to speak with Ms. Davis directly. He argued further that Petitioner was unresponsive for long periods after phone calls and emails were returned to her. 

PROVISIONS OF LAW
WORKFORCE INVESTMENT ACT OF 1998, Public Law 105-220, SEC. 134. provides, in part:

(4) 
Training services.--

(A) 
In general.--Funds allocated to a local area for adults…, and funds allocated to a local area for dislocated workers…shall be used to provide training services to adults and dislocated workers…

PROVISIONS OF POLICY 
State of Alaska, Department of Labor and Workforce Development, Division of Business Partnership and Division of Employment Security, Policy 930.00, revised January 12, 2005, provides, in part:
2. Policy:

Staff shall adhere to the following specifications, funding limits, conditions, and documentation required for the issuance or denial of Individual Training Accounts.

3. Definitions:

a) Individual Training Accounts (ITAs) are established on behalf of an eligible WIA Title I Adult and Dislocated Worker participant to purchase training services from eligible providers selected in conjunction with the case manager. Training services shall be linked to occupations that are in demand in the local area, or another area to which an eligible participant is willing to relocate. Only those courses or programs of course instruction that are specific to an occupation or occupation group or directly lead to employment in the training occupation…require ITAs…
b) Individual Taining Plans (IEPs) are an ongoing strategy jointly developed by the participant and the case manager that identifies the participant’s employment goals, the appropriate achievement objectives, and the appropriate combination of services for the participant to achieve the employment goals. The IEP is not a contract and does not guarantee services.
c) Supportive services include transportation, child and dependent daycare, housing and needs-related payments that are necessary to enable an individual to participate in activities authorized under WIA Ttitle IB.

d) Needs-related payments (NRPs) provide financial assistance to participants who are enrolled in full-time training and need financial support to remain in training…

4. ITA Specifications for Adults and Dislocated Workers
Case managers may approve eligible adults and dislocated workers for an ITA to purchase qualifying training programs offered by vendors on the Eligible Training Provider List (ETPL)…
…
6. Funding Limit
a) The case manager must consult with the participant regarding training needs and interests. This consultation should include a review or assessment of the participant’s interests, aptitudes, skills, and needs. The case manager shall approve only training for occupations in demand that are likely to result in employment in the local area…and at a rate that is acceptable to the trainee. Case managers shall approve only training that the participant commits to complete, and participants shall certify their commitment in writing. 

The occupational goal must be consistent with the training selected.

b) WIA funding for training is limited to participants who are unable to obtain grant assistance from other sources to pay for their training, or to those who require assistance beyond that available under grant assistance from other sources… All participants seeking training must apply for a Pell Grant unless the training program selected is not eligible for Pell funding or other financial assistance…

…
e) Case managers shall provide participants maximum choice in selecting and appropriate training program and training provider, including out-of-state providers... All programs must have WIA certification in their state of origin. Out-of-state training programs must demonstrate superior cost-benefits or be exclusive programs not available in Alaska. All out-of-state training is subject to the review and approval by the ESD Director.

     …
8.  Denial of ITAs
Denial of an ITA may occur under the following scenarios.

a) The ITA annual cost exceeds the participant annual limit per funding stream for the entire training program unless the ESD Director approves those amounts…

b) The participant is unlikely to succeed in training based on an objective or comprehensive assessment of their needs or abilities.

c) The Training is unlikely to result in stable employment at an income level sufficient to meet the participant’s needs.
d) The participant or training provider refuses to comply with reasonable requirements and conditions regarding enrollment, payments, and information sharing.

e) Staff shall not issue ITAs retroactively…
CONCLUSION
The Division argues that Petitioner’s WIA case should remain closed due to Petitioner’s failure to follow through with her responsibilities under the provisions of Policy 930.00 (Policy). 
The Policy is found to be reasonable; it sets forth binding requirements for the Case Manager as well as for the participant. Petitioner (participant) failed to maintain the agreed-upon monthly contact with her Case Manager; Petitioner also failed to devise a comprehensive (training and employment) plan, a requirement of the Policy in order to establish an ITA (her training funding source), despite the urging and guidance of Ms. Davis.

This latter failure was of particular concern to the Tribunal. If Petitioner was unable to devise a plan due to the numerous events occurring in her busy daily life during especially the 11-month period before the legal dispute arose, what assurances could she provide against future program non-compliance? 
Further, her Case Manager, a professional in the career counseling field, had doubts as to whether Petitioner would succeed in her training based upon her failure to devise a suitable plan and recommended closure of her case.
Petitioner has not convinced the Tribunal that she has the capability to follow through with the requirements to which she agreed when she applied for the WIA program. Furthermore, new enrollees are not now being considered for the WIA/NEG program, as the NEG grant is scheduled to end as of June 30, 2006, and funding cannot be provided retroactively. 
Based on the best evidence, the Tribunal holds that Petitioner’s WIA case should not be reinstated. 

DECISION
The January 13, 2006 grievance resolution is AFFIRMED. Petitioner is not to be reinstated into the WIA program. Petitioner’s eligibility for the Trade Act (TAA) program remains intact. 

APPEAL RIGHTS
Further appeal may be had from this decision by filing a notice of appeal in accordance with the provisions contained in the ITA Grievance Procedure, dated December 18, 2003.
Dated and Mailed in Anchorage, Alaska, May 25, 2006.


Diane Reeves, Hearing Officer
