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STATEMENT OF THE CASE

The employer timely appealed a November 28, 2006 determination that denied unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether he was discharged for work-connected misconduct.

FINDINGS OF FACT

The claimant worked for the employer from August 16, 2006 through November 8, 2006. He worked as a full-time head cashier at a rate of $12.66 per hour. 

On November 3, 2006, the claimant asked to leave work early because his mother had been in a car accident and he wanted to go to the hospital to be with her. The employer gave the claimant permission to leave early, but reminded him that he would need to get a note from the doctor to prove that he had gone to the hospital. 

The claimant’s next scheduled day of work was November 6, 2006. The claimant did not remember the employer telling him to get a note from the doctor so when the employer asked him for the doctor’s note he told them he did not have one. He said he would get one. 

The claimant went to the hospital during his lunch hour and obtained a handwritten note that stated that he had been in the hospital with his mother. Because the note was on a half of a piece of paper that was “ripped” and the signature was unreadable, the employer told the claimant that the note was unacceptable. The claimant indicated that he would go and get another note later. The claimant was told that if he did not get a note, he would be written up for violation of company policy. 
On November 7, 2006 the claimant was again advised that he need to either get a note on letterhead paper or give the employer a name of the doctor or nurse who could verify his presence at the hospital. He contacted the hospital and was advised that since he was not the person who had been treated that he would have to get his mother to ask for the note. His mother had already gone back to Fairbanks, so he called her to ask her to try to get a note for him. 
On November 8, 2006, the employer again asked the claimant if he had a note. The claimant told the employer that he would go home and get it at lunch. The claimant did not return from lunch.  He did not show up for work until November 10 when he asked for his check. His employer asked if he had received a note from a doctor yet. 
The claimant became angry because he did not feel that his employer had the right to harass him about the note since he was not “clocked in.” He told the employer that he did not have a note yet and that he was tired of dealing with it. The employer advised the claimant if he continued failing to show up for work and not calling in for three consecutive days he would be discharged for job abandonment.
The claimant’s mother did not fax him a note until Monday, November 13, 2006. He did not bring it to his employer because he assumed he was discharged. On November 15, 2006, the employer discharged the claimant for job abandonment. 
The claimant had problems with attendance in the past and was advised on October 20, 2006 that any further violations with the attendance policies would result in further disciplinary actions up to and including dismissal.

STATUTORY PROVISIONS

AS 23.20.379 Discharge for misconduct 

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 Discharge for misconduct 

(d) "Misconduct connected with the insured worker's work" as used in 

AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

"The employer does have the right to set the parameters of the work. Furthermore, insubordination--that is, refusal to obey a reasonable request of the employer--does constitute misconduct.  On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation." In Comm'r Decision 85H-UI-184, September 9, 1985.
Being absent from work due to his mother’s accident could have provided a compelling reason for the claimant’s absence. However, the employer has the right to ask the employee for verification of the reason for the absence, especially when the employee has had a problem with absenteeism in the past. 

Refusing to obey an employer’s reasonable request, as shown in the citation above, is insubordination. Insubordination is misconduct. Therefore, the disqualifying provisions of AS 23.20.379 do apply in this separation.

Although the claimant did have some trouble getting verification of his visit to the hospital from his mother’s doctor, he has not shown any reason that he could not have obtained the note within the week allowed by the employer. In addition, an employee desirous of keeping his job would have kept his employer apprised of his problems in obtaining the note and at least made an attempt to get the name of the nurse who signed the handwritten note.  The claimant’s lack of concern for saving his job is further supported by the claimant’s failure to approach his employer after he finally obtained the note. Based on the evidence presented, the Tribunal believes that the claimant was discharged due to misconduct in connection with the work. 

DECISION

The November 28, 2006, determination is REVERSED. Benefits are denied for the weeks ending November 11, 2006 through December 16, 2006. The claimant’s benefits will be reduced by three times the weekly benefit amount. He may be ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 26, 2007fillin "" \d "".

                   

               Catherine Miller, Hearing Officer

