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STATEMENT OF THE CASE

On January 2, 2007, the employer timely appealed a notice of determination that allowed the claimant unemployment insurance benefits under AS 23.20.379. The issue before me is whether the claimant was discharged for misconduct connected with her work or voluntarily left suitable work without good cause.

FINDINGS OF FACT

The claimant began working for the employer on June 6, 2005. She last worked on December 12, 2006. At that time, she normally worked 32 hours per week and earned $10.50 per hour as a store clerk.

On November 30, 2006 the claimant gave official notice of resignation to be effective December 27. 
On December 12, about 90 minutes before the end of her shift, the claimant asked the employer for one hour off to look for a better job than the one previously secured before her resignation. The owner denied her request. The exchange then became heated, with the employer telling her if she had a better opportunity she had better take it; they already had her replacement; and that she should just go ahead and leave. 
When the claimant headed out the door the employer ran after her and demanded the business keys be returned. He assumed she was quitting without returning his property.
The claimant’s intent upon leaving was to get a breath of fresh air after the argument. She did not think she had been discharged until the employer demanded she return her keys. Had she intended to quit, she would have punched out on the time clock before walking outside. When she told the employer her intention was just to get a breath of fresh air, he did not believe her or offer her to return to work.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.

(2)
a claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employers interest; and


(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

POLICY AND PRECENT
A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Comm'r. Dec. 87H-UI-265, September 29, 1987. Comm'r. Dec. 85H-UI-320, January 17, 1986.

In Comm’r Dec. No. 96 2904, November 18, 1996, the Commissioner states in part:

As noted by the Tribunal, the Department's policy is that a discharge prior to the date on a resignation notice changes the worker's separation to a discharge. An exception is made if the employer pays the employee through the effective date of the employee's resignation or the notice period is unreasonably short. That policy is set out in Comm'r Decision 9129502, March 6, 1991 and Comm'r Review 9325491, February 22, 1994. We see no reason to change the policy or amend it in this case in spite of the employer's argument. We realize some employers may have good reason for a policy of terminating resigning employees early, but in those cases, for unemployment insurance purposes, the employer becomes the moving party in the termination. Likewise, an employee who is given advance notice of termination by the employer, becomes the moving party in a termination if he quits the job before the termination date….

The Employment Security Division’s Benefit Policy Manual §VL 135, is pertinent and states in part:

If the worker assumes the worker has been discharged and communicates that assumption to the employer, and the employer makes no effort to correct the worker's assumption, the resulting separation is a discharge.

On the other hand, if the worker does not attempt to clarify the matter,

when it is reasonable for the worker to do this, the separation is a

voluntary quit.

Example: An employer agreed to give a claimant three days off, and

told the claimant to call when she was able to return to work. Later, the claimant called, and asked if she could come and pick up her check. When she went in, the employer was on the phone and told the claimant to take her check and leave. The claimant did so, assuming she was fired. Because the claimant did this, without verifying her status with the employer, the Tribunal held that she quit without good cause. (99 2087, September 13, 1999)

The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer.  On the other hand mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not to be deemed "misconduct" within the meaning of the statute.  237 Wis. 249, 296 N.W. 636 (1041) from Comm'r Rev. No. 82H-UI-051, March 31, 1982.

CONCLUSION

The first issue before the Tribunal is whether the claimant quit or was discharged. Because the separation occurred outside of a two-shift variance of resignation and the claimant was not paid through the resignation date, the reason for the separation does not necessarily remain a voluntary quit.

While the employer may have assumed the claimant quit early by walking out, the claimant clarified the employer’s error. His insistent disbelief does not change that. Because the claimant communicated her willingness to continue to work and the employer did not offer continued employment after taking her keys, the employer becomes the final moving party and the separation a discharge.

Whether the claimant was discharged for giving her resignation, asking for time off to look for a better job or temporarily walking of the job to clear the air, it was for a reason other than misconduct. Walking off the job at a time other than a break was more an act to regain composure or perhaps an isolated instance of bad judgment than of any willful or wanton disregard of the interests of her employer.

It is the conclusion of the Appeal Tribunal that the employer has not established it discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on January 2, 2007 is AFFIRMED. The claimant is allowed unemployment insurance benefits and no disqualification is imposed under AS 23.20.379. Benefits are allowed for the weeks ending December 16, 2006 through January 20, 2007.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on February 2, 2007.








Janice Carran


Hearing Officer
