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CASE HISTORY

The employer timely appealed a December 20, 2006 determination that denied benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with his work.

FINDINGS OF FACT

The claimant began working for the employer in February 3, 2006 as a maintenance supervisor earning $13.00 per hour for full-time work. His last day of work was November 20, 2006.

On October 16, 2006, the employer wrote a memo to the claimant indicating that he was unhappy with the claimant’s performance and his failure to get apartments ready for new tenants. The memo refers to five specific units from August that had been not done despite a previous warning on October 2, 2006, and advised the claimant that the units were a priority because of an upcoming audit on October 11, 2006.

In addition, the memo warned the claimant that his negative responses during discussions regarding his failure to meet company work standards, as well as failure to complete work on units within a three day turnaround, was unacceptable. The claimant was advised that he would be discharged if his work product and behavior did not improve. 

On November 20, 2006, the claimant told a coworker that the unit, which the manager had worked on during the weekend, “looked like shit.” When the manager confronted the claimant about what he had said to the coworker, the claimant admitted to what he had said, but indicated that he was only referring to the fact that he could see overspray in the area where the manager had painted.   
The claimant never paints by spraying, because he prefers to use a brush. He does not like the way the manager does repairs. He believes that since he was hired as the maintenance supervisor he is the best person to decide how the job is done. He frequently chose not to follow the instructions of the manager and instructed his subordinates to do the same because he does not respect the manager’s knowledge of maintenance issues.

After the manager confronted the claimant about his negative statement, the claimant went into the laundry room. A housekeeper later reported to the employer that the claimant was in the room for several hours staring out the window. When the manager asked the claimant why he had been sitting there doing nothing, he just rolled his eyes at the manager.  

The manager advised the claimant that he did not need to come into work the next day because he was putting him on administrative leave without pay until he could talk to the corporate office. On November 27, 2006, the claimant was formally discharged.  

PROVISIONS OF LAW

AS 23.20.379 provides in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2) was discharged for misconduct connected with the    insured worker’s work…

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

"An employer has the right to expect . . . that such respect be accorded a supervisor so that a supervisor's authority will not be undermined."  In Comm'r Decision 88H-UI-114, July 28, 1988. 
The claimant’s own testimony establishes that he held little regard for the manager and continued to undermine his authority by making negative comments about the manager’s work and advising coworkers to disregard instructions and directives given by the manager. 
In Comm'r Decision 84H-UI-324, February 22, 1985, the Commisioner said in part,  "[I]t is the employer's right to establish the methods and quality of work.” 
As indicated above, the employer had the right to direct the claimant on how the tasks were to be performed. By failing to follow the directives of the manager and continuing to undermine his authority, the claimant violated a standard of behavior the employer had a right to expect. The claimant’s actions were willful and constitute misconduct in connection with the work. 
DECISION
The December 20, 2006 determination is REVERSED. The claimant is disqualified under AS 23.20.379 beginning with the week ending 
November 25, 2006 through the week ending December 30, 2006. His maximum payable benefits are reduced by three weeks, and his future extended benefits may be jeopardized.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 19, 2007.
                                                         Catherine Miller, 
Hearing Officer
