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ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET #206
ANCHORAGE, ALASKA 995023

APPEAL TRIBUNAL DECISION

   Docket No. 07 0136             Hearing Date March 1, 2007

CLAIMANT:
EMPLOYER:

CHRISTOPHER M FRATELLO
J&S STEAMWAY INC

CLAIMANT APPEARANCES

EMPLOYER APPEARANCES

Christopher M Fratello
Dawn Thornburg
Tom Spillman

ESD APPEARANCES
None

CASE HISTORY

The claimant appealed a determination dated January 18, 2007 that denied him benefits under AS 23.20.379. The issue is whether the claimant  was discharged for misconduct connected with his work.

FINDINGS OF FACT

The claimant began work for this employer in November 2005. He worked as a carpenter. His last jobsite was described as located in Bayshore in Anchorage, Alaska. The production manager was Chad. The lead carpenter was Tom. The claimant considered Tom his immediate supervisor.
The Bayshore job was pressed for time to the completion date, which was Friday, January 27, 2006. On about Tuesday January 24, 2006, the claimant and Tom were advised by Chad to "do whatever it takes" to get the job done.   

Because of problems on the job, the amount of work to accomplish, and the timeframe involved, Tom decided to work all night on the project. The claimant agreed to join him. On Tuesday and Wednesday of that week the claimant submitted timecards for 18 hours of overtime in addition to other regular hours. Tom also submitted a request for overtime for this period of time.
On that Friday, the claimant was confronted with questionable materials purchases he had made, and was terminated. At his hearing, the employer testified the claimant was terminated because of unauthorized overtime he had worked. 
The employer acknowledged the workers were authorized to work until 7 or 8 p.m. the evening of Tuesday the 24th. This, therefore, would have included some overtime. The employer did not believe Chad authorized working all night, however, or that the workers could reasonably interpret Chad's statement to allow working all night. Also, the work was still not finished after these long hours, the employer noting the lack of productivity under such circumstances. The bathroom tile the claimant was installing was slow work because it was floor tile and thus required additional steps.   
PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .



(1)
left the insured worker's last suitable work voluntarily without good cause....

(2) was discharged for misconduct connected with the insured worker’s last work.

8 AAC 85.095 provides, in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

CONCLUSION

The claimant was terminated from his employment when significant overtime was discovered. The Appeal Tribunal considers the long work hours involved to be unusual; however, the corroborated testimony of the claimant is credible and adequately explains the overtime he worked as due to time pressures. Even if the overtime was not specifically authorized it was nevertheless performed in good faith under the mistaken impression the effort was necessary to complete the project on time. The resulting termination was not for misconduct. A penalty will not be imposed. 

DECISION

The January 18, 2007 determination is REVERSED.  Benefits are allowed for weeks ending February 4, 2006 to week ending March 11, 2006. The claimant’s maximum benefit entitlement is restored by three times his weekly benefit amount. He may again be eligible for extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on March 2, 2007.


Michael Swanson








Hearing Officer

