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The claimant appealed a January 18, 2007 determination that denied him benefits under AS 23.20.379. The issue is whether the employer discharged him for misconduct connected with his work.


FINDINGS OF FACT

The claimant worked for this employer beginning in May 2004. He worked in customer service loading lumber for customers. The work was located in Palmer, Alaska. 
The claimant's last day of work was Saturday, December 23, 2006. He had just gotten off work and was in the employee parking lot, which is very close to where customers pick up lumber, when other employees passing by greeted the claimant by wishing him a merry Christmas. They knew he did not celebrate Christmas and the claimant believed they were trying to "bother" him. 
Thereafter, before he left, the claimant urinated between his vehicle and the vehicle of another employee. The incident was reported to the employer as the claimant urinating on the other vehicle's tire. The claimant was interviewed about the incident and after admitting his conduct he was terminated. 

The claimant was very equivocal about the reason he chose to urinate between the cars. He testified that he did it all the time, that he camped a lot and it was normal, and that he did not want to go back into the store to use the restroom. However, he also admitted he was angry at the individuals who had spoken to him. 

The claimant contended he was constantly bullied and teased by other employees working with him in the lumber yard. He had complained about receiving such treatment but the conduct continued. In October 2006, he received a written warning for insubordination, as one of the individual's he did not get along with had been made his Saturday supervisor and he had refused to follow his supervisor's direction. 

The claimant's father indicated that after high school his son had been tested and determined that he probably would not be able to maintain employment.    

PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION
Whether he was motivated by anger or not the conduct that led to the claimant's termination is commonly understood to be prohibited and unacceptable to an employer. This Appeal Tribunal considers the claimant's conduct breached this prohibition,  and is obviously against the best interests of the employer. 
The claimant's conflicts at work do not condone or excuse the conduct that led to his discharge. Also, the claimant has proven himself personally capable of holding a job and capable of conforming to the common requirements of employment such that he cannot be excused because of incapacity.  
The claimant's discharge, for unemployment insurance purposes, is for work-connected misconduct. A disqualification must remain imposed. 

DECISION

The January 18, 2007 determination is AFFIRMED. The claimant remains denied benefits beginning with the week ending December 30, 2006 through the week ending February 3, 2007. There will be a three-week deduction from his maximum benefit amount, and he may be ineligible for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 2, 2007.






Michael Swanson, Hearing Officer

