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CASE HISTORY

The employer timely appealed a determination issued on January 5, 2007 that allows benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
The claimant last worked for the above-named employer during the period 
July 18, 2005 through December 13, 2006. She earned $16 per hour for full-time work as a primary counselor. The claimant was discharged effective December 14 for her failure to meet the employer’s performance expectations.
Prior to her discharge, the claimant had received three warning notices (February, April, and October 2006) outlining her deficiencies in keeping her progress, group, and discharge notes current. Twice during the year before her discharge, the claimant was able to meet timeliness on part of her notes but not all. The claimant was aware of the employer’s requirements to ensure the chart notes were done in a timely manner or the employer could be required to refund grant monies if they were out of compliance.

The warning notices and case evaluations indicate the claimant improved with time but was still unable to meet the timelines. On or about December 13, the claimant indicated that she was thinking of quitting because she felt “picked on” by management. She believed everyone was behind in their notes. Other counselors were in fact behind; the more experienced counselors were able to keep their chart notes current. After the claimant left for the day, the manager found group notes that were one to two weeks old. She made the decision at that time to discharge the claimant.

The employer believed that the claimant was unable to maintain her notes because she allowed clients to interrupt her during times she was assigned to be working in her office. The employer admits that during the last weeks of the claimant’s employment the clients were more rebellious, which caused more work for the counselors.

The claimant tried to meet the employer’s requirements but felt there were not enough hours of work to get all the notes done in time.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          (2)      was discharged for misconduct connected with the insured worker's last work….
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
There record establishes that the claimant was discharged simply because she failed to meet the employer’s performance standards. What must be decided is whether the claimant willfully failed to meet those standards or if she simply was unable to meet the standards.

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discusses aspects of 8 AAC 85.095(d)(2). The court interprets “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’” 

Poor performance amounting to negligence is difficult to establish. It is especially difficult to prove that the amount of work performed is so substandard as to amount to negligence. In Comm’r Dec. No. 9225760, July 6, 1992, the Commissioner states in part:

Negligence is simply the failure to perform duties which the worker understands and is able to perform. It does not necessarily mean that the worker willfully failed to perform the duties. It means simply that the worker was indifferent to whether the duties were performed properly or not.

If the worker is not able to perform the job, there can be no finding of negligence. There should be some clear evidence that the worker is capable of performing the work. In this case, it appears that the claimant simply did not make probation. There is no clear evidence that he was ever able to perform the job satisfactorily. His supervisor stated that he tried but couldn't do it.

The Tribunal does not believe the claimant was able to ever entirely meet the employer’s timeliness requirements. There is no evidence that the claimant was not trying, or was simply refusing to adhere to the performance standards. In fact, when the employer found the last chart notes that had not been completed, the clients at that time required more of the counselor’s attention. This would seem to account for the claimant’s incomplete work. Further, she was not the only employee who was behind. Because of this, the Tribunal believes that the claimant was not negligent in her work; she was simply unable to keep up on a regular basis.

Based on the above, the claimant’s discharge did not amount to misconduct connected with the work. Disqualifying provisions of AS 23.20.379 do not apply in this matter.
DECISION
The determination issued on January 5, 2007 is AFFIRMED. Benefits are allowed for the weeks ending December 23, 2006 through January 27, 2007 if otherwise eligible. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 6, 2007.








Jan Schnell








Hearing Officer

