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ESD APPEARANCES:


Barbara E Curren
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CASE HISTORY
The claimant timely appealed from a redetermination issued on January 27, 2007. That redetermination denied benefits under AS 23.20.378, 8 AAC 85.351, and 8 AAC 85.350 and disqualified her on the ground that she failed to register for work as directed. This resulted in an overpayment of benefits in the amount of $212 under AS 23.20.390. The issues before the Tribunal are whether the claimant was able and available for suitable work and whether she is liable for the repayment of benefits.
FINDINGS OF FACT

The claimant  established an unemployment insurance claim year effective November 12, 2006 by contacting the UI Claim Center and speaking with a claimstaker on November 17. The claimstaker informed her at that time of the requirement to register and post an online resume with ALEXsys, the new computer-based Alaska Labor Exchange System for the Employment Security Division, within the next seven days.
On November 20, the Division sent a mailer to the claimant’s correct address and address of record putting her on notice that she had seven days from the date she filed her new claim to meet the ALEXsys reporting requirements. The mailer included the ALEXsys website, a telephone number for assistance, a referral to his Job Center, and warning that failure to comply would result in a denial of benefits.
The claimant did not post her resume on ALEXsys within the timeframe as originally instructed because she thought she may be returning to work shortly, which she did from December 4 until being laid off December 21.
On January 11, 2007, the claimant reopened her claim with a claimstaker with a backdate to December 24. She told the claimstaker she expected to return to work sometime in March. The claimstaker did not mention the ALEXsys reporting requirements, but told the claimant she did not have to post a resume if she had an exact back-to-work date. 

On January 12, the Division sent the claimant a duplicate mailer of the ALEXsys reporting requirements.

The claimant attempted to comply on January 14, but had problems with her password, due to having registered for work late last year. She could not get past the section regarding her occupation. On January 15, the claimant emailed the ALEXsys helpline, but did not get a response. She also called the ALEXsys helpline after working hours and left a phone message. When she did not hear back within seven days of reopening her claim, she gave up as the deadline had passed.
When the claimant received written notice from the Division her benefits were being denied and she was liable for repayment of benefits, she immediately contacted the Benefit Payment Control office in Juneau and was referred to the Anchorage UI Claim Center, where she was assisted in the successful online posting of her resume on January 26.
PROVISIONS OF LAW
AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work....

8 AAC 85.350 provides, in part:


(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351…

8 AAC 85.351 provides:

(a)
a claimant who files a claim for benefits in a state that acts as agent in taking claims for benefits held by this state shall register for work in accordance with the statutes, regulations, and procedures of the state in which the claim is filed.

(b)
a claimant who files for benefits in this state shall register for work as required by AS 23.20 and this section. A claimant shall register for work


(1)
repealed 3/4/2006;

(2)
in person or by mail at the employment service office of the division that is nearest the claimant’s residence;

(3)
by telephone, if permitted by the director; or

(4)
at the department’s website by electronic means, if available from the division.

(c)  
The director shall find that a claimant is not available for work for any week ending before completion of a placement registration for work.  To be considered available for work from the date of the initial claim, a claimant must complete a placement registration within seven days after filing the initial claim.  If the placement registration is not completed within seven days, the claimant is considered available for work the week the placement registration is completed.

(d)  
Repealed 3/4/2006.
(e)  
The director shall require a claimant to have a placement registration for work if the claimant is ready for work in at least one occupation.  The director shall consider a claimant ready for work in an occupation if the claimant meets the skill qualifications for the occupation.  If the director requires a claimant to have a placement registration, upon completion of the placement registration, the claimant will be placed in active status in the job matching system for the division and will be referable to job orders placed by employers with the division.

(f)  
The director may assign a preplacement registration to a claimant who has been selected as in need of reemployment services under 8 AAC 85.357 or has other barriers to reemployment as determined by the director.  If the director assigns a claimant to a preplacement registration, the claimant will be eligible for reemployment services, but will not be placed in active status in the job-matching system of the division.  The director shall convert the preplacement registration to a placement registration when the director determines that the claimant is ready for work.
(g)
The director may defer registration for work for a claimant who is

(1)  
temporarily unemployed with a definite date to return to full-time work within 90 days after the date the claimant files the initial claim;

(2)
unemployed due to a labor dispute;

(3)  
traveling, immediately following the filing of the initial claim, for the purpose of relocating outside of this state; upon arrival in the new area of residence, the claimant shall register for work as required in (a) of this section;

(4)  
repealed 3/4/2006;

(5)
normally hired through a trade union, if the union furnishes information when requested by the director to verify the claimant’s current membership and eligibility for dispatch;

(6)  
repealed 3/4/2006;

(7)  
repealed 3/4/2006;

(8)  
under an approved waiver of availability under 
AS 23.20.378.

(h)  
Repealed 3/4/2006.

(i) If the director does not require the claimant to have a placement registration, the director shall inform the claimant that the placement registration requirement has been deferred and advise the claimant of available employment services.  

AS 23.20.390. Recovery of improper payments; penalty.
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

CONCLUSION

To be considered able and available for work and therefore eligible for benefits, a claimant must register for work as required by statute and regulation. The Division determined that the claimant was required to register for work through ALEXsys and she was given seven days to fulfill that requirement.
Once a notice has been properly mailed to an individual's last known address, the Department has discharged its "notice" obligation. Once received at that address, it comes into the control of the person to whom addressed. The appellant's asserted failure to receive the notice does not establish cause for an extension of the appeal period. Comm'r. Dec. 76H-167, Oct. 8, 1976; aff'd No. 76-942 Civ. (Alaska Super. Ct. 1st J.D., April 13, 1977). There is a rebuttable presumption that a notice placed in the mail will be timely delivered. Comm'r. Dec. 83H-UI-145, June 15, 1983.

The Department discharged its notice obligation of the ALEXsys reporting requirements by the actions of the claimstaker who took the claimant’s new claim for benefits and by two subsequent mailers sent to the claimant’s correct address of record. The claimant did not qualify for an exception when she reopened her claim as she did not have an exact back-to-work date.

The claimant not only knew of the requirement, she also knew her effort to comply had not been successful. The claimant has not shown a circumstance beyond her control prevented her from taking a more active role to comply than waiting for a response to an email or leaving a message after hours during the deadline period.
The regulation specifies that a claimant is considered available the week in which the registration is completed. The claimant complied with the registration requirement on January 26, 2007. Because the claimant has not established a circumstance beyond her control for the untimely compliance, benefits were properly denied.
The claimant received benefits to which she was not entitled. Those benefits must be repaid.

DECISION
The redetermination issued on January 27, 2007 is AFFIRMED. Benefits are denied for the weeks ending December 30, 2006 through January 20, 2007. The claimant is liable for the repayment of benefits improperly paid her, in keeping with this decision.
APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on February 28, 2007.








Janice Carran







Hearing Officer

