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CASE HISTORY

The claimant timely appealed a determination issued on January 16, 2007 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant worked for the above-named employer during the period 
November 3, 2003 through December 21, 2006.  She earned $17.62 per hour for full-time work as an outpatient subsistence abuse counselor. The claimant’s employment ended on or about December 27.
On December 19, 2006, the claimant was told by her supervisor that the program director would not allow the claimant to continue on her flex schedule, effective immediately. The claimant would be required to work no more than eight hours per day/40 hours per week. The employer had discovered that the claimant’s flexible work scheduled was not approved by the Department of Labor and Workforce Development and had also made a business decision that working four/tens was not in the best interests of the company. The company was in financial stress and was seeking ways to cut back on administrative costs.
The claimant was upset. She had an agreement with her supervisor and the program director to work a modified, four-day workweek, for 35 hours per week since August 2006. The claimant was attending school and needed the modified workweek for her childcare and her schooling. Because the claimant had been working four/tens since 2005, she had no childcare arranged for Fridays and needed two weeks to make those arrangements.
On December 19, the claimant submitted a resignation to be effective 

December 28 with the condition she would only work her flex hours through that date. On December 21, the claimant filed a claim for unemployment insurance.

Because no specific date/schedule was set by the employer, the claimant wrote several emails to her supervisor to request what the company’s intentions were. She indicated that she would not work a changed shift and that if the company could not pay her overtime for hours over eight in a day, then she would consider herself laid off. The claimant’s next scheduled workday was December 26. She did not hear from her supervisor or anyone in management by the time she left work on December 21. The supervisor indicated that she would let the claimant know what management wanted to do.

By December 27, the claimant had not heard from her supervisor. She called her to ask what the status was of her job and if she, the supervisor, had heard from management. The supervisor told the claimant that she had not heard from management and explained Cobra insurance. The claimant did not go in to work or contact her supervisor on December 26 because she felt it was the employer’s responsibility to contact her.
The claimant did not want to quit her job, but she did not want to work five days per week because of childcare needs. Her school schedule for the Spring 2007 semester did not interfere with work. School was not in session at the time the claimant was told about the change in her schedule. The claimant’s husband is a school teacher. The Anchorage School District’s (ASD) calendar reflects school was not in session December 22, 2006 through January 5, 2007 (ASD web site).
When asked during the hearing if the claimant tried to call management about the change in her work hours, she indicated that she only uses email because it has a paper trail. She made no attempt to contact the acting executive director, in the absence of the program director, although she was available by phone or email. The employer has a policy manual regarding personnel issues. It contains a grievance procedure. The claimant was aware of its existence but chose not to file a grievance.
The claimant argues that the employer broke the working hours agreement between it and the claimant, and that the claimant was laid off when the employer failed to provide the claimant with further information or its intentions.

PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 


          (2)     was discharged for misconduct connected with the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


(d)      "Misconduct connected with the insured worker's work" as used in 



AS 23.20.379(a)(2) means

          
(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion….


CONCLUSION
The first issue to decide is whether the claimant quit or if she was discharged. A voluntary quit means the worker had the ability to retain her employment relationship and acted to end it. A discharge means the employer had the ability to retain the employment relationship and acted to end it.
In this case, the claimant gave the employer an ultimatum and when she failed to receive a response, did not show for work. There is no indication that the employer laid off the claimant. She had the ability to return to work on December 26, but deliberately made no contact with the employer. Therefore, the Tribunal views this work separation as a quit wherein the claimant has the burden to show good cause for leaving work. The claimant fails on numerous levels.

First, the employer’s decision to change the working hours was based on business needs. Their decision was reasonable and did not violate any laws or regulations. While the employer did not specify the new schedule, common sense dictates that the claimant would be expected to work five days per week to avoid the payment of overtime after eight hours in a day.

Secondly, the claimant did not have a compelling reason to leave work. The flexible workweek (in August 2006) was done for purely personal reasons. Leaving employment (or restricting hours that leads to a work separation) to attend school is without good cause. Childcare can be good cause for leaving work; however, the claimant had sufficient time to make other arrangement for her child on Fridays. Further, her husband’s teaching position would have left him available for care at least through January 5, 2007.
Finally, the claimant did not exhaust reasonable alternatives before leaving work. The claimant’s failure to contact the executive director about the schedule and its impact on her personal life is not the action of a reasonable and prudent individual desirous of retaining her employment. Any reasonable worker would contact someone, anyone, by phone if she fails to get a response from an email that may or may not have been received. The claimant did not utilize a known grievance procedure or even explain to management about her childcare concerns.

Based on the above, the claimant has not shown she was compelled to leave her employment when she did, nor did she exhaust reasonable alternatives before leaving. The disqualifying provisions of AS 23.20.379 were properly applied in this matter.
DECISION
The determination issued on January 16, 2007 is AFFIRMED. Benefits are denied for the weeks ending December 30, 2006 through February 3, 2007. The claimant’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 6, 2007.
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