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CASE HISTORY

The claimant timely appealed a January 26, 2007 determination that denied benefits under AS 23.20.379 on the ground that the claimant was discharged for work-connected misconduct. 


FINDINGS OF FACT
The claimant began work for the employer in April 2006. The claimant worked full-time as a customer service representative/ticket agent earning $11.00 per hour. Her last day of work was December 17, 2006.  

On the evening of December 17, 2006, the claimant contacted her supervisor and told him that she wanted “two or three” personal days off starting the next day. The claimant told the employer that her husband had just called and told her that he was coming back home after having worked on the North Slope for the past two months and she wanted to spend time with him. 
The claimant also advised the employer that she needed to get her car repaired. The supervisor advised her that she could have the following day off, but she might be needed after that.

The claimant did not tell the employer that she wanted the time off because December 20 was her deceased son’s birthday. He died five years ago, and she always became very emotional during the week of his birthday. 
On the evening of December 18, the claimant’s husband called in and “reminded” the employer that the claimant would not be coming into work the next day. On December 19, 2006, the employer contacted the claimant and told her that she could not have the day off and that they needed her to come into work. 
The claimant told the employer that she could not come to work because her vehicle was inoperative. The employer told her that they would give her a ride. 
The claimant, citing personal reasons, refused to go into work. She told the employer that they should find another worker. The claimant did not advise the employer that she was not planning to go to work on December 20. 

On December 20, 2006, the claimant did not go to work or call in before the start of her scheduled shift. The employer contacted her at 2:30 p.m. and advised her that she was discharged for unexcused absences and failing to show up for scheduled work. 

The claimant argues that she should not have been discharged because the employer did not need her since work was slow and “nobody was flying” during this time period. She contends that the employees that were working were just standing around “twiddling their thumbs.”  She further argues that the employee handbook states that employees are required to contact the employer two hours before their scheduled shift and that since she called on the evening of December 17, 2006, to ask for “two or three” days off that her absences should be excused.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause;

(2) was discharged for misconduct connected with the insured worker’s work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; 
CONCLUSION

The claimant’s contention that her employer was not busy and did not need her is not supported by the record. The employer called her, told her they needed her, and offered to provide her transportation to work, which in itself shows the extent of the employer’s need. 
“Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer.” Commissioner Review 9225438, June 18, 1992.
While the employer allowed the claimant to have December 18 off, the evidence presented indicates that they did not give prior approval for December 19 and December 20, 2006. 
Although it is understandable that the claimant wanted to spend some time with her husband and have some time off to grieve for her son, neither is an emergency situation and does not constitute a compelling reason for absence. 
As such, the Appeal Tribunal holds that her discharge for unexcused absences constitutes work-connected misconduct. 
DECISION
The January 26, 2007 separation from work determination is AFFIRMED. The claimant remains denied benefits under AS 23.20.379 beginning with the week ending December 23, 2006 to week ending January 27, 2007. Her maximum benefit entitlement is reduced by three times her weekly benefit amount, and she may be ineligible for the receipt of future extended benefits.


APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 9, 2007.
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