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CLAIMANT:
EMPLOYER:

ALBERT H TRUJILLO
ERECTION COMPANY

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Albert H Trujillo
None
ESD APPEARANCES:
None

CASE HISTORY

The claimant appealed a determination dated January 29, 2007 that denied him benefits under AS 23.20.379. The issue is whether he voluntarily left suitable work without good cause.


FINDINGS OF FACT
The claimant began work for this employer mid-November 2006. His last day of work was December 6, 2006. The claimant worked as a union ironworker for this employer. The work was located in Fairbanks, Alaska.
The work for this employer was scheduled for completion on December 22, 2006. The claimant was not getting many hours of work because of inclement weather. He was contacted about possible work with another employer. He was contacted by the foreman. The work had the potential for being more stable and was indoors, welding. The claimant had worked for this employer in the past.

To be dispatched by his union, the claimant needed to be on the union's out-of-work list.  The work was to begin on about December 10, 2006, however, because of delays in getting materials he did not start work until about December 28, 2006.    

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


CONCLUSION

"Once having voluntarily quit, it is the burden of the claimant to establish good cause."  Comm'r Dec. 8822584, February 28, 1989.

The Employment Security Division's Benefit Policy Manual, in section VL 365 states, in part, as follows:

     A worker who leaves work to accept an offer of work that gives reasonable assurance of more permanent work under better wages, hours, or other conditions is considered to have left work for good cause, even if the new employment fails to materialize, so long as the worker is not responsible for the failure to begin the new employment (Sims, 9224137, April 2, 1992.) . . . It is assumed that a worker tries to insure continued employment. Therefore, a worker who quits to accept new work must have definite assurance of the new job before good cause can be established for quitting the previous job

The Appeal Tribunal holds that the claimant was offered work and that work was to begin December 10, 2006. The claimant was of the opinion that the new employment was better because it was of a longer duration. The position did not become available as expected. The Appeal Tribunal holds the claimant quit work for new and better work. The new work did not materialize through no fault of the claimant. 
Accordingly, the Appeal Tribunal holds the claimant will not be denied benefits under AS 23.20.379, as he voluntarily left work with good cause.

DECISION
The determination issued on January 29, 2007 is REVERSED. The claimant is allowed benefits or waiting week credit beginning with the week ending December 16, 2006 through the week ending January 20, 2007. His maximum (yearly) benefits are not reduced by three times his weekly benefit amount and the claimant may be eligible for extended benefits.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 29, 2007. 








Michael Swanson







Hearing Officer

