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AMBER CARGILL
JOHN SPARAGA DMD APC

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
None
Dr. John Sparaga
ESD APPEARANCES:
None

CASE HISTORY

The employer timely appealed a determination issued on February 1, 2007 that allows benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work with good cause.


FINDINGS OF FACT
The claimant worked for the above-named employer during the period April 20, 2005 through December 15, 2006. She earned $18 per hour for full-time work as an orthodontic technician. The claimant quit effective December 15 to spend more time with her children.
The hearing record contains a summary of a conversation between the claimant and an Anchorage Unemployment Insurance Claim Center (AUICC) representative. The claimant indicated that she had difficulties with another coworker and that she was left with no alternative but to leave work. The claimant did not appear for this hearing to provide direct, sworn testimony regarding her reasons for leaving work.
The employer’s office consists of about 1500 square feet with two smaller rooms. He has six employees, three of which are orthodontic technicians. About six months after the claimant began employment, another technician was hired who had more experience. The two workers did not get along. In January 2006, the other worker complained to the owner about the claimant’s refusal to do as she was instructed. The claimant would argue and state she would not do what the other worker had asked.

The owner spoke to the claimant as well as the other worker. By February or March, he noticed a “mutual disdain” for one another. He also noticed that they spoke and even laughed with one another. In early summer and once in the late summer, the owner had to speak to the claimant about her refusal to do something. Each time she agreed to do as he instructed. 

The only other time the owner noticed any problems between the two women was at a staff meeting about a month before the claimant quit. She indicated she would not do a procedure in the lab the way the other worker wanted it done. The owner indicated that was fine as long as she did it the way he wanted. She agreed. The owner only noticed the three occurrences between the two women after early 2006. He would have noticed any problems due to the small space of his office.

On December 15, the claimant told the owner that she missed her children and wanted to quit. She also indicated that she had problems getting along with the other worker. The owner wanted her to stay and offered to speak to the other worker. The claimant declined the offer and decided to quit.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
The claimant’s statement to the AUICC representative is considered hearsay and is not given greater weight than the employer’s sworn testimony. Therefore, the Tribunal concludes the claimant’s primary reason for leaving work was to spend time with her children. 

Leaving work to be with one’s children is certainly understandable. However, there is no indication that the children required only their mother’s presence or that she had any kind of childcare problems. Good cause to stay home with her children has not been shown.

Even if the Tribunal considered the claimant’s hearsay reasons for leaving work, in Commissioner Dec. 95 2216, December 22, 1995, the Commissioner denied benefits concluding, in part:
The claimant quit her job because of alleged harassment or badgering from co-workers. She also asserts the employer did not take adequate steps to correct the situation. The Division's Benefit Policy Manual (BPM), Sect. 
VL 515.4 states the following with regard to such cases. 

Dislike of a fellow worker will never, standing alone, provide good cause for voluntarily leaving work. In order to avoid disqualification, the worker who voluntarily leaves work because of a fellow worker must show that the actions of the fellow worker subjected the worker to abuse, or endangered the worker's health, or caused the employer to demand an unreasonable amount of work from the worker. Commissioner Review No. 9228429, February 22, 1993….
We agree with this policy, and applying it in the instant case, conclude the claimant did not have a compelling reason for leaving her job. It is doubtful the actions of the claimant's co-workers rose to the level of abuse or harassment, but even if they did, the claimant did not give the employer adequate opportunity to correct the situation before she voluntarily quit.

There is insufficient evidence to support the conclusion that the claimant was subjected to abuse, unreasonable amounts of work, or that her well-being was in danger. A mere personality conflict is insufficient to support a conclusion of good cause.
Based on the above, the claimant voluntarily left work without good cause.
DECISION
The determination issued on February 1, 2007 is REVERSED. Benefits are denied for the weeks ending December 23, 2006 through January 27, 2007. The claimant’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 23, 2007.








Jan Schnell








Hearing Officer
