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CASE HISTORY

The claimant timely appealed a February 5, 2007 determination that denies benefits under AS 23.20.379. The issue is whether he voluntarily left suitable work without good cause.


FINDINGS OF FACT
The claimant began work for the employer in August 2006. He worked full-time as a foreman. His rate of pay was $1500.00 per month plus $15.00 per hour for anything over 100 hours. His last day of work was January 3, 2007.

The claimant was in charge of snow removal for 19 facilities. On the evening of December 31, 2006, he dropped off the timecards for 22 on-call employees. On 
January 1, 2007, the employees started calling the claimant asking for their paycheck. The claimant contacted the owner to see when he could expect the checks to be delivered. 
The employer paid the claimant his base salary but was unable to pay him his overtime, nor did he have checks ready for the other employees. The employer advised the claimant he would not have the rest of the paychecks ready for disbursement until January 3, 2007. The delay was because the U.S. Postal Service was closed on January 1 due to the New Year holiday, and January 2, 2007 was proclaimed a federal holiday in memory of President Ford. The employer was unable to have his bookkeeper process the payroll until he could deposit funds that were in the mail. The claimant was unable to pacify the employees who kept calling him on his cell phone to ask if he had the checks yet.  

On January 2, 2007, it snowed. The claimant went to work around midnight. When the claimant contacted the employees and tried to get them to come to work, the employees told him that they were not coming into work until they got paid. 

The claimant ended up working by himself. 

After two hours of shoveling snow by himself, the claimant decided that there was too much work for one person and he should quit. He dropped off the equipment at the employer’s house and left. He did not talk to the employer or advise him that he was quitting.

The employer had been late paying the claimant one other time during the fall which had been remedied to the claimant’s satisfaction. The employer had payroll checks ready for disbursement at 11:00 a.m. on January 3, 2007. 

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause;

(2) was discharged for misconduct connected with the insured worker’s work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; 

CONCLUSION

The claimant quit work for two reasons. One, his pay was late. And two, his subordinates pay was also late and they became angry and did not show up for work leaving him to work alone.
The Employment Security Division's Benefit Policy Manual, in section VL 500.3 states, in part, as follows:

A worker has a right to expect to be paid for work done.  Therefore the worker has good cause for voluntarily leaving work whenever the worker does not have a reasonable certainty of receiving wages when due (Menshaw, 9229238, April 26, 1993.)  This may occur:

· When the wages are consistently late;

· When the employer’s checks consistently bounce; or

· When the employer fails to pay according to the standards previously established or required to be established.

A worker has good cause to voluntarily leave work when the employer is frequently late in the payment of the worker's wages.  However, an isolated instance of the late payment of wages does not give the worker good cause to voluntarily leave work (Rose, 9226624, July 30, 1992.)
The claimant agreed that the employer, other than one time in the past, had not had a problem with his payroll. As seen above, an isolated instance of late payment does not give the worker good cause to leave work. 

This leaves the issues of the claimant being upset that his employees were mad at him for the lack of pay and left him to work alone. It is understandable that the employees would be unhappy at not getting paid as soon as they expected. However, the employer’s delay was reasonable given the holiday situation. In spite of the fact that it was certainly not a pleasant task, as the foreman, it was the claimant’s responsibility to explain the delay to his subordinates. 
Although the amount of facilities that needed to have snow removed was clearly too many for the claimant to do alone, he has not shown any reason why he could not have completed as much work by himself as he could. In addition, his failure to contact his employer to ask for assistance or guidance regarding his inability to find enough employees to do the job negates any good cause he may have established. 

Since good cause has not been established, the disqualification was properly imposed.
DECISION
The February 5, 2007 separation from work determination is AFFIRMED. The claimant is denied benefits under AS 23.20.379 beginning with the week ending January 13, 2007 through the week ending February 17, 2007. The claimant’s benefits remain reduced by three times the weekly benefit amount. He may be ineligible for the receipt of extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 3, 2007.
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Hearing Officer

