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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

PO BOX 107023

ANCHORAGE, ALASKA 99510-7023

APPEAL TRIBUNAL DECISION

Docket No.  07 0255   

Hearing Date:  March 14, 2007
CLAIMANT:
EMPLOYER:
GLENDA J BRADLEY                   
THE ALBATROSS 

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Glenda J. Bradley
Patricia Komon-Poole

CASE HISTORY
The claimant timely appealed a determination issued on January 30, 2007, that denied unemployment insurance benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
The claimant worked for the employer for approximately two years and was discharged on January 2, 2007. She was a full-time bartender and earned $8.00 per hour, plus tips. 

On October 31, 2006, the claimant had a bad day. While at work she took a tranquilizer that a friend gave her and then had several drinks while working. The combination of drugs and alcohol caused the claimant to become intoxicated. 

The claimant wanted to close the bar and go home but there several customers who did not want to leave. One of the customers was the owner’s boyfriend. 

The boyfriend told her if she wanted to go home, then she should just go. The claimant knew that the boyfriend had a key and could lock up so she left. 

The owner’s boyfriend contacted the owner who was on vacation and told her what happened. The owner talked to the claimant the next day. She told the claimant that she was upset but did not want to deal with the situation while she was on vacation and she would talk to her when she got back.
The owner got back on November 11, 2006. She did not say anything to the claimant but did speak to several of the customers to get a clearer idea of what had happened. Although she determined that the claimant’s actions jeopardized the owner’s business the owner did not take immediate action.  
In mid-December, it “occurred” to the owner that she could never leave on vacation again with the claimant working by herself. She decided that she had to terminate the claimant. Since she did not want to be considered a “scrooge” during the holidays, she waited until January 2, 2007 to discharge the claimant. 

PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means

(1) a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Tribunal does not dispute the employer’s right to discharge an employee who does not work up to their standards, and it does not condone a claimant drinking during work hours. However, the October 31, 2006, incident is moot as the employer waited over two months to discharge the claimant. The employer discharged the claimant when she did because she was afraid that her lack of trust in the claimant would affect her future vacations.
Although the Tribunal can sympathize with the employer’s situation, the fear that a claimant “might” do something in the future does not constitute misconduct in connection with the work. It is the holding of the Tribunal that the employer has not met its burden in establishing that the claimant’s employment was terminated for work-connected misconduct. 
Based on the above, the penalties associated with AS 23.20.379 do not apply in this matter, and no penalty will be imposed.


DECISION
The determination issued on January 30, 2007, is REVERSED. Benefits are allowed for the weeks ending January 6, 2007 through February 10, 2007, if otherwise eligible. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 21, 2007.








Catherine Miller, Hearing Officer

