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CASE HISTORY

The claimant timely appealed a February 8, 2007 determination that denied benefits under AS 23.20.379 on the ground that the claimant was discharged for work-connected misconduct. 


FINDINGS OF FACT
The claimant began work for the employer in September 1997. The claimant worked full-time as a Correctional Officer II earning $24.51 per hour. His last paid day of work was January 17, 2007 and he earned $588.24 during that week. 
The claimant was responsible for watching 64 male inmates that resided in his module. On Friday, December 1, 2006, a lieutenant was conducting an inspection of the claimant’s module. During the inspection, the claimant received a call on his radio from his sergeant, who was watching the claimant through the security window. The sergeant jokingly told the claimant that if he locked the lieutenant (his superior officer), in a cell, he would give the claimant a dollar. 

When the lieutenant went into the next cell, the claimant locked her in. The claimant was not aware until after he shut the door on the lieutenant that there was an inmate in the cell. He immediately used his key to open the door and let the lieutenant out. 
The claimant would not have locked the lieutenant in the cell if he had known that the inmate was present. The correctional officers are not privy to the reasons why inmates are incarcerated. 
The Tribunal takes official notice of the public Internet website for the correctional institution and notes that the facility is designated as a Maximum Security Facility. A large portion of the population is “the ‘hard core’ felon; those that have committed violent crimes such as murder and who probably spend the rest of their life in prison.” 
The facility also “houses prisoners from the other end of the spectrum; those who have committed less violent crimes such as burglary, assault etc. These prisoners usually have prison terms from three to ten years.” The particular inmate that was in the cell had several physical assault convictions on his record. 

The lieutenant was angry at the claimant’s actions and immediately verbally reprimanded him. He told the lieutenant he was sorry. After the lieutenant completed the inspection she went to the claimant’s sergeant and admonished him. 

Later that day, the claimant went to the sergeant and apologized for getting him in trouble.  The sergeant expressed his disbelief that the claimant had followed through with the “joke.” He told the claimant that he never expected him to lock the lieutenant in the cell. 
On Monday, December 4, 2006, the lieutenant wrote a memo regarding the incident and submitted it to her superior. The ensuing investigation resulted in the claimant being suspended on January 11, 2007 with pay and discharged on January 17, 2007 for egregious violations of the Department of Corrections’ Standards of Conduct.
The Standards of Conduct states in part: 

· Intentionally or negligently endangering or breaching security, including releasing of confidential information when such release has the effect of endangering security….
· Unlawful discrimination, workplace harassment, or creating a disrespectful workplace will not be tolerated….

· When dealing with the public, offenders, and each other employees shall be courteous and respectful….
The claimant argues that the incident was a joke and that the lieutenant was not put in danger by his actions. When asked in the hearing what would happen if the lieutenant had been injured by the inmate in the cell the claimant replied, “If the lieutenant got “shanked” in the cell, I would leave her there and isolate the situation. Then wait for help…This is standard policy. You never go into a situation without backup.”   


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2) was discharged for misconduct connected with the insured worker’s work…


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.

8 AAC 85.095 provides, in part:

(d) “Misconduct connected with the insured worker’s work” as used in 


AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; 
POLICY AND PRECEDENTS
In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discusses aspects of 8 AAC 85.095(d)(2). The court interprets “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’” 
The Employment Security Division's Benefit Policy Manual, in section MC 300.15 states, in part, as follows:

Misconduct can be established by:

· A willful failure to perform properly;

· Gross negligence; or

· Recurrent carelessness or negligence after warning (Brown, 9225760, July 6, 1992.)


A worker must work with ordinary care and diligence. Ordinary care is that degree of care which persons of ordinary prudence exercise under the same or similar circumstances. Ordinary care in the case of a locomotive engineer entrusted with the safety of many persons and with valuable property is a different thing from ordinary care in the case of a stage doorman. The care expected of a precision machinist varies considerably from the care expected of a ditch digger. In any of these cases, however, the standard of obligation is "ordinary care under the circumstances."

. . . 

A single instance of ordinary negligence does not show disregard of the employer's interest, unless the single act of negligence or carelessness is "gross negligence.” By "gross negligence" is meant "such negligence as evidences a reckless disregard of human life or of the safety of persons, or such an entire want of care as would raise a presumption of a conscious indifference to the interest of the employer, which is equivalent to an intentional violation of the employer’s interest." Gross negligence thus means the lack of care that even an inattentive person takes of the person's own property. Benefit Policy Manual, §300.15.

The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer. On the other hand, mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not to be deemed "misconduct" within the meaning of the statute. Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Comm'r Rev. No. 82H-UI-051, March 31, 1982.


'Ordinary negligence' is based on fact that one ought to have known results of his acts, while 'gross negligence' rests on assumption that one knew results of his acts, but was recklessly or wantonly indifferent to results. All negligence below that called gross by courts and text-book writers is 'slight negligence' and 'ordinary negligence.' People v. Campbell, 237 Mich. 424, 212 N.W. 97, 99. Cited in Comm’r Dec. 95 2608, January 3, 1996; , Comm’r Dec. 00 2026, January 2, 2001.

CONCLUSION

The claimant’s admission that he would not have locked the lieutenant in the cell if he had known the cell was occupied indicates that he knew that he had put the lieutenant in danger when he saw that the inmate was locked in with the lieutenant. Although the Tribunal does not feel that it was acceptable to lock an employee, much less a superior, in a cell that was unoccupied, the claimant’s failure to check to ensure that the cell was empty displayed a gross negligence and a reckless and wanton indifference to the safety of the lieutenant. 

Inmates are incarcerated because they broke the law in some fashion and this facility houses a significant population of “hard core” felons. The fact that the claimant was unaware that this specific inmate had physical assault convictions on his record does not negate the seriousness of his actions. He knew, or should have known, that many of the inmates in his module were capable of physically assaulting another human being. The basis of his job is to keep the inmates and his coworkers safe from harm. 
Even if the Tribunal was able to accept the claimant’s contention that he did not jeopardize the lieutenant’s safety by locking her in a cell with a male inmate, the claimant showed an extreme disrespect for the lieutenant and her position, which is not in the best interests of the employer.
Based on the above, it is the conclusion of the Tribunal that the claimant willfully and recklessly violated a standard of behavior which the employer had a right to expect, and that the claimant’s behavior constituted misconduct in connection with the work.
DECISION
The February 8, 2007 separation from work determination is AFFIRMED. 

The claimant is denied benefits under AS 23.20.379 beginning with the week ending January 27, 2007 through the week ending March 3, 2007. His maximum benefit entitlement is reduced by three times his weekly benefit amount, and he may be ineligible for the receipt of future extended benefits.


APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 22, 2007.
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