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Hearing Date: March 14, 2007
CLAIMANT:
EMPLOYER:
MICHAEL JOHNSON
CLIPPERSHIP MOTORHOMES

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Michael Johnson
George Walton

Luda Gashenko



ESD APPEARANCES:
None

CASE HISTORY

The employer timely appealed a determination issued on February 6, 2007 that denied benefits pursuant to AS 23.20.379.  Benefits were denied on the ground the claimant left work voluntarily without good cause. 


FINDINGS OF FACT
The claimant was hired on May 26, 2006 and earned $33,000.00 per year. He was responsible for performing motorhome maintenance and supervised the work of one employee. His last day of work was October 27, 2006. He established a new benefit year effective January 28, 2007. 

The employer began confronting the claimant in early October about work on a specific motorhome that was not being done. In addition, the employer told the claimant that she felt he was taking too much time getting specific tasks done. 
The claimant was advised that if he was not able to complete his work in a reasonable amount of time that his rate of pay would be changed from a straight hourly rate to a Standard Labor Manual rate of pay (flat rate). The flat rate is a common industry calculatory method, establishing set time & piece rates for certain mechanical repairs i.e. changing spark plugs equates to one hours work.

During the ending October 21, the claimant did come to work on three days. One of the days was due to his wife being ill, and two days he called in sick. He did not provide a doctor’s note to substantiate his illness as required. When the claimant failed again to show up for October 25, and did not provide a reason, the employer drafted a letter advising the claimant that he was being demoted from “shop manager” and that he was going to be paid wages based on a flat rate.
On October 27, the employer met with the claimant.  At the conclusion of the meeting, it was agreed that the claimant and his subordinate would divide up the work that needed to be done and that the claimant would perform most of the “technician” type work and that the other employee would do more mechanical type work. They defined technician work as motorhome maintenance and light repair: such as trim/molding repair, air conditioning, plumbing, changing tires, winterization. The parties agreed that they would “try it (the new agreement) out to see how it went” and that the goal was to work things out and increase productivity.
The following work day, October 30, 2006, the clamant came into work on time, but he left as soon as he arrived because he forgot the key to his tool chest. When he came back to work several hours later, the employer was angry that he had not gotten any work done. The employer gave the claimant the letter that she had written on October 25, 2006. The letter stated that the claimant was no longer considered the “shop manager” and his rate was going to be changed to a flat rate, effective October 25, 2006.
The claimant was angered that the employer was going to change their “agreement” and that the letter indicated that the change was retroactive to October 25, 2006. He gathered up his tools and quit without further discussion. The claimant quit work because he was being removed of his supervisory duties, the employer was changing his rate of pay from a straight hourly rate to a flat rate, and he felt it was unfair of the employer to tell him on October 30, 2006, that the change was effective October 25.  

The employer paid the claimant through his last day of work on a straight hourly rate. She would have explained why the letter was dated October 25 if the claimant had talked to her rather than walking out. 
During the hearing the claimant gave several conflicting statements. For example, he initially stated that he was not at work on October 25, 2006 because it was a “holiday.” He then stated that he did not go to work because the employer did not put him on the “schedule” that was posted on the wall. The claimant later admitted that he did not go to work because he went to see the vice president of the company that day to complain about the work the president (the vice president’s wife) assigned to him. The claimant’s complaint to the vice president is what precipitated the meeting on October 27, 2006.

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION

The claimant’s credibility is tainted by his conflicting statements in the hearing regarding his reasons for not going to work on October 25, 2006. As such, more weight is given to the employer’s testimony.
The claimant he quit on the day that he did for three reasons:

· He was being demoted.
· His pay was changing from a straight rate to a flat rate.
· The Effective date of pay change
In Comm’r Dec. 9321835, June 15, 1993, the Commissioner said in part:
If the employer acted reasonably, the worker does not have good cause for voluntarily leaving work. However, if the employer's action was not necessitated by business reasons, or the employer's action imposed undue hardship on the worker, then the worker has good cause to voluntarily leave work….

The claimant and his subordinate were unable to complete their work even after numerous warnings. The claimant gave no valid reasons as to why the work was not completed in a timely manner. The employer’s decision to remove the claimant from his supervisor duties was for business reasons and thus, the claimant’s demotion does not establish good cause for quitting.
The claimant’s second argument for quitting was in regards to the employer’s changing his rate of pay. The employer’s objective in using a flat rate instead of a straight hourly rate was two fold: 1) to hold the claimant to a specific standard and 2) to encourage him to work faster. 
Simply put, the employer held that if a particular repair should, by industry standards, require one hour labor, they should not be expected to pay three hours labor. On the other hand, if the claimant applied himself and worked hard, he could conceivably finish the same job in less than hour and still get paid for a full hour. 
“A worker has good cause for voluntarily leaving work if the reduction of the worker's wage is 20% or more. If the reduction is between 10% and 20%, then there must be some other factors involved to be good cause. If the wage reduction is 10% or less, then the worker does not have good cause for voluntarily leaving work.” Gay v. State of Alaska, Super. Ct., 4FA-88-509 Civil, January 25, 1989 

The claimant did not provide any evidence that indicated that the Standard Labor Manual rate of pay was unfair, illegal, or violated any minimum wage standards. Although the claimant contended that he would lose money by being paid a flat rate, the claimant did not provide any proof that the change in pay would constitute a 20% reduction. As such, the change in pay does not establish good cause for quitting work. 
The claimant’s third reason that the pay change was retroactive does not establish good cause because the claimant did not advise the employer of his objection. Had he asked, the employer would have explained that she had written the letter on October 25, 2006 and that she intended to pay him straight time through October 30, 2006. 

Based on the above, the claimant’s reasons for quitting work do not establish good cause as good cause is defined for unemployment insurance purposes. 

DECISION
The determination issued on February 2, 2007 is REVERSED, Benefits are DENIED for the weeks ending November 4, 2006
 through December 9, 2006, if otherwise eligible. The maximum benefit payable will be reduced by three times his weekly benefit amount and he will be ineligible for the receipt of extended benefits. The determination will not interfere with the claimant’s eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 23, 2007.








Catherine Miller







Hearing Officer

