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CASE HISTORY

The claimant filed an appeal from a January 4, 2007 determination that denied her benefits based upon AS 23.20.379. The issue is whether the employer discharged her for work-connected misconduct. 
This matter was reopened and additional testimony was taken on March 27, 2007. 

FINDINGS OF FACT
The claimant began work for this employer in January 2004. Her last day of work was December 7, 2006. The claimant worked as an executive officer. The work was located in Soldotna, Alaska. 

On December 1, 2006, the claimant was preparing for the annual Christmas party. The Christmas party committee, including the president of the Association, had already decided the caterer should not be paid until after the party, which was Saturday December 2, 2006. The claimant was aware of this decision.

On December 1, 2006, the caterer came to the claimant asking for prepayment. The claimant advised her that she would see what she could do. To that end, she attempted to get a check prepared for the caterer with the intent of obtaining permission to release it to the caterer at the party. 
There are five individuals authorized to sign checks for the Association; the two primary signers are the president and treasurer. The claimant prepared the check. She attempted to locate the treasurer. She could not. The president was in Kenai, Alaska, not in Soldotna. The claimant then had two other individuals who had the authority to sign checks sign the caterer's check. 
The claimant testified that the only check-signing policy she was aware of was that checks were to be signed by the president and treasurer if they were available, and that if they were unavailable then the others with check signing authority could sign. She noted, contrary to statements made to the Employment Security Division (ESD) by the employer, that she had utilized the alternate check-signing capability of the other three individuals before without any problem.  
When the claimant returned to her office from obtaining signatures, she realized she had prepared the check for the wrong amount. She voided that check. She then prepared a new check and brought it to the party. She eventually had that new check signed by the president and treasurer.  In the end, she forgot to deliver it to the caterer. She paid the caterer the next day.
The claimant was discharged for not initially utilizing the president and treasurer to sign the caterer's check, thus, appearing to attempt to pay the caterer contrary to the committee's agreement.
Supplemental Facts

The employer board voted to discharge the claimant. The decision was based upon the claimant's lack of accounting skills, breach of confidentiality, poor attitude, and the events surrounding the caterer's check. 

The employer did not believe the claimant properly attended to her accounting duties, such as paying vendors late, for example, paying the waste pick-up after charges were past due.  The claimant disputed this charge. The breach of confidentiality had to do with a summer-time incident involving her vacation. She was warned about confidentiality. The employer noted the claimant often offended board members by responding to inquiries as if she were too busy and had other, presumably more important, tasks. No specific examples were related at the hearing.
The treasurer for the employer believed the claimant had arranged to have the caterer come at 4 p.m. and pick up the unauthorized second half payment. The claimant testified she had not arranged for the caterer to come over at a specific time, but was going to telephone her if she got approval to release the check early. If she did not get approval she was going to pay the caterer after the party as instructed.

The claimant did not advise the board member who signed the first check the reason she was being asked to sign a check. It was not clear to the employer why the claimant was in a hurry to have the check signed. 


PROVISIONS OF LAW
AS 23.20.379.  

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095. 

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or


CONCLUSION

In  Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….


In addition to the last incident, the employer introduced other reasons for the termination. None of those reasons were the proximate cause of the claimant's termination; rather, the most important incident is still considered to be the claimant's handling of the caterer's check. 

The employer did shed more light on that incident as well.  But the Appeal Tribunal is still left with the fact the claimant brought the check to the attention of the treasurer before releasing it to the caterer. Her motive was questioned by the employer but importantly, the claimant still denied intending to release the check prior to the party or pre-arranging a time for the caterer to pick the check up on Friday. 
To that end, the Appeal Tribunal again holds that the claimant adequately explained the circumstances of the last incident in which she did not utilize the check-signing authority of the president and treasurer, but rather two other individuals also having such authority. Her choice led to her discharge, but for unemployment insurance purposes is not considered willful misconduct and again is left with the impression she used poor judgment. A disqualification is not in order.

DECISION
The January 4, 2007 determination is REVERSED. The claimant is allowed benefits beginning with the week ending December 16, 2007 through the week ending      January 20, 2007. The three-week reduction from her maximum benefit amount is restored. The determination will not interfere with her eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 29, 2007. 
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