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CASE HISTORY

The claimant timely appealed a determination issued on February 21, 2007 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant last worked for the above-named employer during the period January 16, 1998 through January 27, 2007. He earned $19 per hour for full-time work as a night stocker. The claimant was discharged effective January 30, 2007 for a no call/no show several days earlier.
In December 2006, the claimant had been demoted and received a reprimand because he was in jail for two days. The reprimand indicated that he was a no call/no show. The claimant had a friend call the employer and is certain the friend told someone at work about his inability to work for two days. The reason for being in jail was the result of a warrant for his arrest because he failed to complete community service on a driving without insurance conviction earlier in the year.
Before December, the claimant had a warning about too many sick days and was required to provide a doctor’s note for any more missed days due to illness.

At the time of the demotion, the claimant asked to be transferred to a store closer to his home. He had problems with transportation and knew working nights would be difficult. The claimant had to rely on friends for transportation. The store manager refused to transfer the claimant. The claimant’s hours were midnight to 8:00 a.m. The busses do not run on Saturday nights after about 7:00 p.m. 

The claimant did not call his employer on January 27 when he realized he would not be able to get to work. His phone was out of minutes, the neighbors were not at home, and he had no money to take a cab. The claimant knew about one hour before his shift that he would not be into work. He did not go to a nearby gas station or any other businesses; he thought they would be closed or did not know the businesses were there. Within four to five blocks of his home, there are three gas stations, a bowling center, and the Moose Lodge.

The claimant argues that he would not intentionally do anything to jeopardize his job. He needed the money and had been employed with the employer for nine years. He had a “rough” December and January; and he had been homeless because of his former roommates for 20 days in December until a judge evicted them.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          (2)      was discharged for misconduct connected with the insured worker's last work….
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The claimant does not dispute that he failed to contact his employer about his absence. What must be decided is whether the claimant acted with a willful intent to harm his employer.

Absences harm the employer, especially in the retail industry. The employer counts on its employees to be at work on time. Without proper contact, the employer is unable to timely replace the worker, which causes a disruption in its business. A worker's failure to notify his employer when absent, unless there is a compelling reason for the failure to give notice, is misconduct. Commissioner 
Dec. 9225438, June 18, 1992

In this case, the claimant knew, because of previous warnings, that he could lose his job if he failed to be at work or properly notify the employer. While the Tribunal is sympathetic to the claimant’s personal situation, he has not shown that he could not have gotten to a pay phone in plenty of time to notify the employer of his dilemma. The claimant knew his job was on the line. He made no effort to walk to a nearby gas station or business to use a pay phone or even borrow a business phone.
Because the claimant failed to make a concerted effort to retain his employment, his discharge was for misconduct connected with the work.
DECISION
The determination issued on February 21, 2007 is AFFIRMED. Benefits are denied for the weeks ending February 3, 2007 through March 10, 2007. The claimant’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 22, 2007.
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