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CARIE C CURRAN                     
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Carie C Curran                     
Raul Ybanez

Kim Koval

Ann Flister
ESD APPEARANCES:

None

CASE HISTORY

The claimant fillin "" \d ""timely appealed a February 8, 2007 determination that denies benefits under AS 23.20.379. Benefits were denied on the ground that she was discharged for misconduct in connection with the work.
FINDINGS OF FACT

The claimant began working for the employer on January 27, 2004. Her last day of work was January 12, 2007. She worked full-time employee as an assistant bartender earning $12.36 per hour. 

On the evening of January 12, 2007, the claimant’s neighbor contacted the police and reported that they had seen the claimant driving her truck erratically. The police came to the claimant’s house and gave her an alcohol breathalyzer test. 
After several hours of talking to the claimant and to her boyfriend, in an attempt to find out who had been driving the truck, the police took the claimant to the hospital for further drug tests and then to jail. The blood tests showed that the claimant tested positive for pain pills. The claimant had taken pain pills that had been prescribed by her doctor.
The claimant was arrested for driving under the influence. The claimant was incarcerated until the evening of January 19, 2006, when she was released on bail. She is contesting the charges.

The claimant contacted her employer on January 22, 2007. She was advised that she had been discharged on January 18, 2007, for failing to show up or call in for scheduled work. 

While incarcerated, the claimant was allowed to use the phone for twenty minutes each day. The claimant was unable to call her house and speak to her boyfriend because she had previously blocked her phone from receiving calls from the jail. 
The claimant attempted to contact a former supervisor but, she found that the former supervisor’s phone was blocked as well. She did not try to contact her employer directly because prisoners’ picked their time based on seniority and she usually ended up with time in the evening. She also felt that it would be a waste of time to call the employer because she assumed her employer would have a blocked phone. 
The claimant could not remember the phone numbers from anyone at work. She did not use the phone book to see if she could find other employees or friends that she could contact who would get a message to her employer. She did not think to ask her boyfriend to contact her employer during the actual arrest on January 12, 2007.
The employer made numerous attempts to contact the claimant at her home number as well as calling her emergency contacts. No one returned the employer’s phone calls. The employer was worried about the claimant and contacted the police on January 16, 2007, and asked for a well-being check. The police reported that the claimant was fine. 

PROVISIONS OF LAW

AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause;

(2) was discharged for misconduct connected with the insured worker’s work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; 
CONCLUSION

In Comm'r Decision No. 88H-UI-140, March 6, 1988 the Commissioner of Labor stated, in part:

An employee had the affirmative duty to be at work when and where scheduled.  In Moors, Comm'r Dec. 84H-UI-291, IC Unempl. Ins. Rptr. (CCH), ¶8101.35, (Alaska 11/6/84). [The claimant] was not able to be at work when he was scheduled to be there. Does his incarceration give him adequate excuse to absent himself from work such that the resultant discharge was not misconduct? I do not believe so. As the court stated in Grimbel v. Brown, supra, "the question for determination must always be whether the result of the misconduct has adversely affected the employee's ability and capacity to perform his duties in an appreciable degree. If it has, then it follows that it is contrary to the employer's interest and in '…disregard of standards of behavior which the employer has the right to expect of his employee...'" Also Carter vs. Caldwell, supra.

Although the claimant is contesting the charges, she admits that there was evidence of pain pills in her system and the case against her is still pending. In addition, the Tribunal finds it unlikely that in nine days the claimant was unable to contact anyone who could get a message to the employer and advise them of her situation.   

The claimant’s incarceration caused her to be unavailable for work and she failed to make a reasonable effort to contact her employer. This constitutes misconduct in connection with the work.  

DECISION

The February 8, 2007 determination is AFFIRMED. Benefits are denied under AS 23.20.379 (a) (2) (discharge) beginning with the week ending January 27, 2007 through the week ending March 3, 2007. The claimant’s maximum benefit entitlement is reduced by three weeks, and his receipt of future extended benefits may be jeopardized.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on March 28, 2007.

Catherine Miller


Hearing Officer

