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ALASKA DEPARTMENT OF LABORPRIVATE 


 EMPLOYMENT SECURITY DIVISION


3301 EAGLE STREET #206

ANCHORAGE, ALASKA  99503

APPEAL TRIBUNAL DECISION
Docket No. 07 0371                       Hearing Date March 29, 2007

CLAIMANT:
EMPLOYER:

DESTINY M THOMPSON
IMCA INC

CLAIMANT APPEARANCES          
EMPLOYER APPEARANCES 

Destiny M Thompson
Michael Straughn
ESD APPEARANCES


None



CASE HISTORY
The claimant appealed a February 7, 2007 determination that denied her benefits under AS 23.20.379. The issue is whether she quit her work without good cause or was terminated for work-connected misconduct.


FINDINGS OF FACT
· The claimant worked for the interested employer as a cocktail waitress. The work began in August 2006.  On January 20, 2007 she was discharged.
· The claimant was discharged because she "overserved," that is served drinks to intoxicated customers and was inattentive to others. 

· The claimant had been warned. The employer faced considerable liability by overserving drinks.

· On her last day of work, the claimant and the bartender disagreed whether certain customers, who had 12 drinks on their tab, were inebriated and should be cut off. The claimant contended at her hearing that she had had a conversation with them and determined they were not intoxicated, and that they had been buying drinks for others. She also indicated that when she was working alone sometimes tables that were at the far end of the establishment would not get the service they wanted. 
· Also, towards the end of her employment, she had refused service to individuals who then complained about their treatment by the claimant. She contended they were unable to provide proper identification. The employer forthrightly agreed the bar could be busy sometimes for one waitress.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(2)
was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095 provides, in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means


(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .


CONCLUSION

Both witnesses were very credible. The last, and for unemployment insurance purposes, most important incident came down to a difference of opinion between the claimant and her bartender and not an intentional dereliction of her duty. The Appeal Tribunal understands the importance of determining the level of a customer's intoxication, however, in light of the claimant's explanation of the last example of overserving, the Appeal Tribunal cannot find this to be misconduct. 

Also the customer complaints involved seem to stem either from the claimant's workload or customers angry that the claimant was doing her job of checking identifications. The Appeal Tribunal cannot hold this to be misconduct either. 
The Tribunal should point out that the employer may be justified in discharging an individual because of her performance, which is not in the best interests of the employer, but which, for unemployment insurance purposes, is not misconduct.  


DECISION
The determination issued on February 7, 2007 is REVERSED. Benefits are allowed the claimant for the weeks ending January 27, 2007 through week ending March 3, 2007, so long as the claimant has filed and is otherwise eligible. Her maximum benefits payable will not be reduced by three times her weekly benefit amount, and she may again be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 2, 2007.








Michael Swanson,








Hearing Officer                     
