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ALASKA DEPARTMENT OF LABORPRIVATE 

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET, SUITE 206
ANCHORAGE, ALASKA 99510-7023

APPEAL TRIBUNAL DECISION

Docket No.  07 0465


Hearing Date:  April 5, 2007
CLAIMANT:
ALI SULTANOGLU                  

CLAIMANT APPEARANCES:
ESD APPEARANCES:
Ali Sultanoglu                  
None


CASE HISTORY
The claimant appealed the January 4, 2007 determination that denies benefits under AS 23.20.381 and 8 AAC 85.510. The issue is his legal immigration status.


FINDINGS OF FACT
The claimant is a citizen of Canada. His last period of employment was from August 2006 through December 21, 2006.  The employer was located in Anchorage, Alaska. He is professional architect and was hired under the North American Free Trade Agreement (NAFTA).
In order to hire the claimant, the employer was required to write a letter verifying that he had obtained a job with them and had a specific period of employment. This letter enabled him obtain a "TN" or I-94 card, which is a temporary, conditional work authorization card from an immigration office in Canada.  The claimant’s “TN” card gave him legal permission to enter the United States and to work for that one specific employer for the period 
August 14, 2006, through August 13, 2007. 
After the claimant was separated from employment due to lack of work by his employer, he applied for unemployment insurance benefits and established a benefit year beginning December 31, 2006. He began filing for benefits with the week ending January 6, 2007, while still living in Anchorage, Alaska.

On January 19, 2007, he received a job offer from another employer. In order to work for the second employer, he had to get a new work verification letter, travel to Canada, and obtain a new TN card for the new employer. The claimant has since been laid off from the second employer and is again attempting to file for unemployment insurance benefits. 

The claimant agrees that he has no authority to work for any employers other than the one employer listed on his TN card. He is “not looking for work in Anchorage because there is none.” He is not interested in becoming a citizen of the United States or a permanent resident. He is looking for employment in other states, such as Oregon and Washington, but he is not ready to move yet. 
The claimant argues that he should be allowed to receive benefits while residing in Anchorage because:

· if he does find employment, he can fly to Canada and get another I-94 card for the new employer; 

· he paid into the unemployment insurance benefit program; and

· while living in the State of Washington in 2004 he had appealed a similar denial of unemployment benefits in that state and he had won his appeal and received benefits. 


PROVISIONS OF LAW
AS 23.20.381 provides, in part:


(b)
Benefits are not payable on the basis of services performed by an alien unless that alien is an individual who has been lawfully admitted for permanent residence or otherwise is permanently residing in the United States under color of law, including an alien who is lawfully present in the United States as a result of the application of the provisions of 8 U.S.C. 1153 or 1182 


(sec. 203(a)(7) or 212(d)(5), Immigration and Nationality Act).


(c)
Benefits may not be refused under (b) of this section unless any data or information required of an individual to determine whether benefits are not payable to the individual because of the individual's alien status is uniformly required of all applicants for benefits and, in the case of an individual whose applications for benefits would otherwise be approved, determination that benefits to that individual are not payable because of the individual's alien status are made only upon a preponderance of the evidence in the record.


(d)
Notwithstanding the provisions of (b) or (c) of this section, any other conditions which may be required under any amendments to 26 U.S.C. 3304(a)(14) for allowing or denying benefits to aliens as a condition of approval of the unemployment insurance laws of this state under 26 U.S.C. 3304 shall be applied in determining eligibility for benefits under this chapter, commencing on the date on which those conditions are required by federal law to be in effect.

8 AAC 85.510 provides:


Benefits are not payable on the basis of services performed by an alien unless the alien satisfied the requirements of 26 U.S.C. 3304(a)(14) and AS 23.20.381(b) when the services were performed.

8 CFR PART 214 -- NONIMMIGRANT CLASSES/Sec. 214.6 Canadian and Mexican citizens seeking temporary entry to engage in business activities at a professional level.

(a) 
General. …a citizen of Canada or Mexico who seeks temporary entry as a business person to engage in business activities at a professional level may be admitted to the United States in accordance with the North American Free Trade Agreement (NAFTA). 

 

(b) 
Definitions. As used in this section, the terms: 
 

Business activities at a professional level means those undertakings which require that, for successful completion, the individual has a least a baccalaureate degree…

 

Business person, as defined in the NAFTA, means a citizen of Canada or Mexico who is engaged in the trade of goods, the provision of services, or the conduct of investment activities. 
 

Engage in business activities at a professional level means the performance of prearranged business activities for a United States entity… 
 

Temporary entry, as defined in the NAFTA, means entry without the intent to establish permanent residence. The alien must satisfy the inspecting immigration officer that the proposed stay is temporary. A temporary period has a reasonable, finite end that does not equate to permanent residence. In order to establish that the alien's entry will be temporary, the alien must demonstrate to the satisfaction of the inspecting immigration officer that his or her work assignment in the United States will end at a predictable time and that he or she will depart upon completion of the assignment…
(c) 
Appendix 1603.D.1 to Annex 1603 of the NAFTA. Pursuant to the NAFTA, an applicant seeking admission under this section shall demonstrate business activity at a professional level in one of the professions… 

(d) Classification of citizens of Canada or Mexico as TN professionals under the NAFTA
 

…
(3) 
Documentation. Upon application for a visa at a United States consular office, or, in the case of a citizen of Canada making application for admission at a port-of-entry, an applicant under this section shall present the following: 

 

(i) 
Proof of citizenship. …Canadian citizens, while not required to present a valid passport for admission unless traveling from outside the Western hemisphere, must establish Canadian citizenship. 

 

(ii) 
Documentation demonstrating engagement in business activities at a professional level and demonstrating professional qualifications. The applicant must present documentation sufficient to satisfy the consular officer (in the case of a Mexican citizen) or the Department officer (in the case of a Canadian citizen) that the applicant is seeking entry to the United States to engage in business activities for a United States employer(s) or entity(ies) at a professional level, and that the applicant meets the criteria to perform at such a professional level. This documentation may be in the form of a letter from the prospective employer(s) in the United States or from the foreign employer, and must be supported by diplomas, degrees or membership in a professional organization. Degrees received by the applicant from an educational institution not located within Canada, Mexico, or the United States must be accompanied by an evaluation by a reliable credentials evaluation service which specializes in evaluating foreign educational credentials…
(e) 
Procedures for admission for a citizen of Canada or Mexico--A citizen of Canada or Mexico who qualifies for admission under this section shall be provided confirming documentation (Form I-94) and shall be admitted under the classification symbol TN for a period not to exceed one year. Form I-94 shall bear the legend “multiple entry”… 
…
(h) 
Extension of stay
 
…
(2) 
Readmission at the border. … The application for admission shall be supported by a new letter from the United States employer… 

 

(i) 
Request for change or addition of United States employers
(1) 
Filing at the service center. A citizen of Canada or Mexico admitted into the United States as a TN nonimmigrant who seeks to change or add a United States employer during the period of admission must have the new employer file a Form I-129 with appropriate supporting documentation, including a letter from the new employer describing the services to be performed, the time needed to render such services, and the terms of remuneration for services. Employment with a different or with an additional employer is not authorized prior to Department approval of the request… 

CONCLUSION
The claimant is not a citizen of the United States and, therefore, must obtain authorization from the country’s Immigration Service in order to work in the United States. He had obtained a conditional work authorization that allowed him temporary entry specifically for the purpose of working for a particular employer during an exclusively defined time frame. 

Although it is understandable that the claimant would want to continue to stay in Anchorage and collect unemployment insurance benefits, the laws regarding the NAFTA are clear. The claimant’s legal authorization to work ends with his separation from employment from the specific employer that he used to obtain the TN card. 
As seen above in the Provisions of Law, the definition of “temporary entry” used by NAFTA indicates that the “alien must demonstrate to the satisfaction of the inspecting immigration officer that his or her work assignment in the United States will end at a predictable time and that he or she will depart upon completion of the assignment…” The claimant completed his work assignment and is therefore required to return to Canada. 
In addition, in order to be eligible for benefits a claimant must have substantial attachment to a local labor market. The claimant was only authorized to work for one employer. One employer cannot be considered a substantial labor market.  

The claimant’s argument that he was allowed benefits by the State of Washington under similar circumstances in the past is mute. Decisions by the State Washington, Office of Administrative Hearings are not binding on the Alaska Tribunal. 

Based on the above, the claimant’s immigration status renders him ineligible for benefits and benefits were properly denied. 

DECISION
The January 4, 2007 non-monetary determination is AFFIRMED. Benefits are denied under AS 23.20.381(b)‑(d) and 8 AAC 85.510 beginning with the week ending January 6, 2007 and ending when the disqualifying conditions no longer exist.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 18, 2007.








Catherine Miller







Hearing Officer

