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CASE HISTORY

The claimant timely appealed a determination issued on February 6, 2007 that denied benefits pursuant to AS 23.20.379.  Benefits were denied on the ground the claimant left work voluntarily without good cause. 


FINDINGS OF FACT
The claimant had been laid off from work on February 15, 2007 because the employer had lost the contract for his assigned work site. He was told that another work site had positions open and to show up for work at 10:00 p.m. on February 26, 2007. The claimant was a custodian and had previously earned $9.50 per hour. 

The claimant and his partner went to the new worksite on February 26, 2007. The supervisor advised the claimant that he had two buildings open. One of the buildings was contracted for $800.00 per month. The duties would include stripping and waxing of a kitchen floor and that the hours scheduled for the job were from 8:00 p.m. to 10:00 p.m. 

The supervisor then showed him another building which was larger and was contracted for $1000.00 per month. At this point, the claimant and his partner conveyed that they were not interested in part-time work they wanted to work full-time.

The employer took the claimant to a third building where he and his partner were put to work cleaning under a crew leader. They were told that the hours for this building were from 10:30 p.m. to 7:00 a.m. At about 5:00 a.m., the employer came by and asked how they were doing. The claimant said, “Fine,” and indicated that he and his partner were accepting the job.

After cleaning for a while, the claimant was tasked with picking up garbage outside and bringing it to the dumpster.  Neither the claimant nor his partner was happy working outside because it was cold. When they came back in they told the crew leader that they were quitting.
The claimant’s partner contacted the supervisor at 7:00 p.m. and told him that she and the claimant were not going to accept the job because they did not like taking the trash outside because it was too cold. The supervisor advised the employer that the claimant had quit.

The employer tried to contact the claimant on February 28, March 1, and March 2, 2007. On March 9, the claimant and his partner came in. They told the employer that it was too cold to work outside.
In the hearing, the claimant contended that although the cold weather was a factor he quit because he did not want to accept the “sub-contracted” positions at the buildings for $800.00 and $1000.00. He felt that working two hours, five days a week for $800.00 per month equated to “less than $6.00 per hour.” He did not know how many hours he would have worked at the second building. (The Tribunal calculates that the hourly rate for the $800.00 per month building would have equated to approximately $9.23 per hour).
The claimant also contended that he had trouble understanding what the supervisor said, due to his accent, and “it wasn’t clear what he expected of us” or that he had been offered full-time work. He and his partner had talked it over and decided that they would not make enough money working part-time to pay their bills. The claimant was not able to explain how he or his partner determined that he would make less than $6.00 per hour. 
The claimant did not advise the employer that they had a problem with the amount of money they were going to be paid or that they had trouble understanding the supervisor. The claimant’s hourly rate for the full-time work position at the third building would have been the same pay rate as what they had been paid at their previous worksite. 
The claimant did not report his work and income on his week claimed certification for the week ending March 3, 2007. The issue of the claimant’s failure to report his work and earnings is not before the Tribunal.

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION

Refusing to accept a new position that pays significantly less than the claimant had been getting previously for the same type of work can sometimes establish good cause; however, this does not appear to be the case. Although the employer initially offered two buildings that would have equated to part-time work, when the claimant expressed his dissatisfaction with part-time work, the employer offered the claimant full-time work at a third building that paid the same rate of pay he had received at his previous work site. 

“The definition of good cause for leaving work in 8 AAC 85.095 contains two elements. The underlying reason for leaving work must be compelling, and the worker must exhaust all reasonable alternatives before quitting.” Craig, Comm'r Dec. 86H-UI-067, June 11, 1986. 

Although the claimant contends that he had trouble understanding the supervisor, he admits that he did not ask for clarification either from the supervisor, or by calling someone at the main office. In addition, when he submitted his resignation via his partner, there was no mention either to the supervisor or the main office that the rate of pay was inadequate. 
If the claimant’s concerns regarding his pay rate had been brought to the employer’s attention, the employer would have resolved the claimant’s misconceptions and reassured him that his pay rate had not been changed. The claimant’s failure to talk to the employer, when he admits that he was confused as to what he was being offered negates any good cause that may have been established. 
Based on the above, the claimant’s reasons for quitting work do not establish good cause as good cause is defined for unemployment insurance purposes. 

DECISION
The determination issued on March 21, 2007 is AFFIRMED.  Benefits are denied for the weeks ending March 3, 2007 through April 7, 2007. The maximum benefit payable will be reduced by three times his weekly benefit amount and he will be ineligible for the receipt of extended benefits. The determination will not interfere with the claimant’s eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 24, 2007.








Catherine Williams, Hearing Officer
