07 0530
Page 4

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET, SUITE 206

ANCHORAGE, ALASKA 99503-4149
APPEAL TRIBUNAL DECISION

Docket No.  07 0530    Hearing Date:  April 23, 2007
CLAIMANT:
EMPLOYER:
CHEN D ECKER
AK MECHANICAL INC

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Drew Ecker
None
ESD APPEARANCES:
None

CASE HISTORY

The claimant timely appealed a determination issued on March 15, 2007 that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause, or was discharged from employment for misconduct in connection with the work.

FINDINGS OF FACT
The claimant worked for the employer from December 5, 2006 to February 8, 2007. He earned $28 per hour for full-time work as a labor foreman.
The claimant was hired to work 12 hour days, six days per week at a remote worksite in Nome, Alaska. The labor foreman position required that he supervise one to four employees and perform some manual labor. 

The claimant had 19 years of carpentry experience. The claimant had worked for this employer in the past as a carpenter. The employer did not need carpenters at the time the claimant applied for work. The claimant applied for and accepted the labor foreman position because he believed the supervisory nature of the job would be an opportunity for career advancement. 
In January 2007, the claimant was injured at work. He missed one week of work. The claimant went to a doctor and was told he could return to work, but with a lifting limitation of no more than 10 pounds. The light duty restriction was limited to three days. On February 2, 2007 the claimant was assigned light duty work picking up trash, which the claimant found humiliating. The claimant took the next two days off and returned to work without restrictions on February 5, 2007. 

When the claimant returned to work on Monday, February 5, he told the employer’s safety officer that his arm was still hurting. The employer assigned the claimant to work as a mechanic’s helper in the “satellite yard” temporarily.  The claimant continued to help the mechanic for the next three days. On February 8, 2007 the project manager confronted the claimant. He asked the claimant what he was doing working with the mechanic. The claimant explained that he had been instructed to help the mechanic. The project manager began to address the claimant’s performance. The project manager brought up several fork lift accidents the claimant was responsible for, told the claimant he believed he was hiding out to avoid work, and called the claimant “shady.” The project manager told the claimant that he would no longer be the labor foreman and to “pack his bags and leave.” 

The claimant argued with the project manager, defending himself vehemently. The claimant insisted that the forklift incidents were “accidents,” that he had not been given a proper crew to supervise, and that he was currently performing duties as assigned by the safety officer. (Exhibit 5, provided by the employer is a copy of an employee evaluation performed February 12, 2007, which indicated the claimant’s job performance to be satisfactory or above in all categories except initiative.) 

After listening to the claimant’s explanation, the project foreman told the claimant that “he would see about getting the claimant started at the mine site” as a carpenter the following day, at the same rate of pay. The hours required of carpenters were slightly more than the claimant worked as a labor foreman. The claimant agreed and went back to work. 

Over the next few hours the claimant considered the conversation. Although he did not like the fact that the employer had questioned his character and called him “shady,” the claimant would have continued working for the employer in the capacity of labor foreman. The claimant felt he would lose the opportunity for career advancement if he accepted the carpenter position. 
The claimant went to the employer’s office at the end of his shift on February 8, 2007 and informed the employer he would not accept the carpenter position and requested an airplane ticket to return home. The employer sent the claimant home that day. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause….



(2)  was discharged for misconduct connected with the insured worker's last work….
8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency,..

CONCLUSION
The record establishes that the employer removed the claimant from his labor foreman position without any option of returning to that position. 
The Employment Security Division’s Policy Manual (BPM) 315.2(c) states in part:


New work is an offer by a worker’s present employer that changes the 


existing contract of employment in terms of:

· different duties from those the worker agreed to perform: or 

· different terms or conditions of employment from those in the




existing contract

The employer acted to end the employment relationship by demoting the claimant to a position that removed all supervisory functions, thus significantly changing the duties and conditions of the original employment agreement. 

Accordingly, the issue will be decided as a discharge, wherein the employer has the burden to show misconduct connected with the work, and the carpentry position will be considered an offer of new work. 
In Comm’r Dec. 86H-UI-213, 8/25/1986, the Commissioner states in part:

When a worker has been discharged, the burden of persuasion rests upon 


the employer to establish that the worker was discharged for misconduct in 


connection with the work. In order to bear out that burden, it is necessary 


that the employer bring forth evidence of sufficient quantity and quality to 


establish that misconduct was involved.
Although the employer is in the best position to judge performance issues and may have been justified in dismissing the claimant from his foreman position, the employer failed to appear at the hearing. 

Evidence in the record does not establish that the claimant was incapable of performing the duties required of a labor foreman, or that he willfully disregarded his employer’s interest. Misconduct in connection with the work was not established. 

The pendent issue of the refusal of an offer of new work will be remanded to the unemployment insurance claim center for further investigation and determination.

DECISION
The determination issued on March 15, 2007 is REVERSED. Benefits are ALLOWED for the weeks ending February 17, 2007 through March 24, 2007 if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 
The issue of the claimant’s refusal of an offer of new work under AS 23.20.379 (b)

Is REMANDED to the Employment Security Division for investigation and issuance of a determination if it deems necessary.  

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 25, 2007.
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Hearing Officer
