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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET, SUITE 206

ANCHORAGE, ALASKA  99503-4149

APPEAL TRIBUNAL DECISION

Docket No. 07 0592     

 Hearing Date: May 14, 2007 

CLAIMANT:
EMPLOYER:

WILLIAM F LEMASTER                 
RADIO SHACK CORPORATION

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:


William F. LeMaster                   
None
CASE HISTORY

The claimant timely appealed an April 3, 2007, determination that denied benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with his work.

FINDINGS OF FACT

The claimant began working for the employer on November 14, 2006 as a retail sales manager in training. The claimant earned $12.58 per hour for full-time work.

On December 4, 2006, the claimant was discharged because a background check indicated that the claimant had a felony charge on his record and it was assumed that he had falsified his application for employment. 

The application asked whether or not the applicant had any felony charges within the last seven years. The claimant answered no because his charge was more than seven years old and it had been “set aside” in 1994, after he finished his probation period. He does not know why the felony was not removed from his record. 

The claimant attempted to explain to the employer that the information listed on his background check was in error and that even if it was not, the felony charge was older than seven years. The employer advised the claimant that they could not employ him until the felony charge was removed from his record. 

It took the claimant a month to get the charge removed from his record. When he obtained a clean record he went back to his employer and asked to be reinstated. The employer advised him that the only position they had available was an assistant manager which paid $9.00 per hour. The claimant declined the offer of the new position.  

PROVISIONS OF LAW

AS 23.20.379 provides in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2)    was discharged for misconduct connected with the insured worker’s work…

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Comm’r Dec. 86H-UI-213, August 25, 1986.

The employer did not appear at the hearing. There was no evidence to contradict the claimant’s sworn testimony that the question on his application asked only if he had a felony within the last seven years. The claimant has no felony record within the last seven years and thus he did not lie on his application. 
In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discusses aspects of 8 AAC 85.095(d)(2). The court interprets “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’” 
The Tribunal does not dispute the employer’s right to terminate the employment of a worker who fails to meet its standards. However, in this case, the Tribunal does not believe that the employer has met the burden of proof to establish that the claimant willfully and wantonly disregarded the employer’s intersts. 

DECISION
The April 3, 2007, determination is REVERSED. The claimant is allowed benefits under AS 23.20.379 beginning with the week ending 

December 9, 2006 through the week ending January 13, 2007, if otherwise eligible. 
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 14, 2007.


Catherine Williams, Hearing Officer
