07 0603
Page 4

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET, SUITE 206

ANCHORAGE, ALASKA 99503-4149
APPEAL TRIBUNAL DECISION

Docket No.  07 0603    Hearing Date:  June 21, 2007
CLAIMANT:
EMPLOYER:
CHARLENE SYKES
SE AK REGIONAL HEALTH CONSORT

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
None
Jackie Gallion – TALX Agent

William Anderson


Sandra Joy Rusch


Karen Johnson
ESD APPEARANCES:
None

CASE HISTORY

The employer timely appealed a determination issued on March 14, 2007 that allowed benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
The claimant worked for the employer from December 15, 2003 until February 15, 2007. She earned $14.09 per hour for full-time work as a health resource financial counselor. She voluntarily resigned on February 16, 2007. 
The claimant had ongoing attendance issues that caused tension and frustration between herself and the direct supervisor. In December 2005, the claimant spoke to her supervisor’s manager. She told the manager that she did not appreciate the way that her supervisor spoke to her when she called in to report absence. She felt her supervisor was not very pleasant in those situations. The manager told the claimant that he would speak to the supervisor regarding the issue. The manager did discuss the complaint with the supervisor. The supervisor agreed that she was frustrated by the claimant’s excessive absenteeism. The manager advised the supervisor to contact human resources for assistance in properly addressing the attendance issues with the claimant. The supervisor did contact the human resource department.
In July 2006, the claimant was given written and verbal counseling regarding the unacceptable attendance. (Exhibit 1, page 4 of 5)  In October 2006, the claimant was suspended for unacceptable attendance. (Exhibit 1, page 3 of 5)

In October 2006, following the suspension, the supervisor received an email from the human resource department stating that the claimant had requested a meeting. The email did not state the reason for the request. The human resource generalist asked the supervisor to participate in the meeting. The supervisor agreed to make herself available. She was notified several times that the meeting had been rescheduled. The meeting never took place. 

On February 16, 2007, the claimant’s supervisor was advised by the corporate business director that the claimant had left a voice message that morning stating that she was resigning because she couldn’t get along with her supervisor. The claimant did not contact the supervisor, the manager, or the human resource department to inform them she was quitting.

In her initial statement to a claim center representative, (Exhibit 3) the claimant stated that she quit because her supervisor verbally abused her, yelling at her, pounding her fist into her hand and cursing at her. There is no indication when this event took place.  The claimant did not appear at the hearing. 

The supervisor, who appeared at the hearing, occasionally curses in the course of conversation. She did not curse at the claimant directly. She did not pound her fist into her hand. She did counsel the claimant numerous times regarding attendance and performance issues. 
The employer has a grievance procedure in place. The procedure is outlined in the human resource manual which is given to each employee at the time of hire. It states that an employee should seek resolution with the supervisor first, then the manager, and finally with the vice president. Grievances are to be written. Employees can, at any time, contact the human resource department for help in addressing their issues or writing a grievance. 
The human resource generalist, who appeared at the hearing, had no knowledge of any verbal abuse issues between the claimant and her supervisor. There is no written complaint or grievance on file. The manager, who also appeared at the hearing, had no knowledge of any verbal abuse issues between the claimant and the supervisor. The only complaint he had received from the claimant was two years prior, in December 2005. 

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION

The claimant, in the present case, quit work because of the alleged abusive behavior of her direct supervisor. The Commissioner of Labor has held that:

A worker has good cause for voluntarily leaving work because of a supervisor's actions only if the supervisor follows a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In addition, the worker must make a reasonable attempt to resolve the matter prior to leaving work. Comm'r. Dec. 8822158, December 20, 1988, aff'd Griffith v. State Department of Labor, Alaska Superior Court, No. 4FA-89-0120 Civil, September 25, 1989.

In considering the merit of the claimant’s allegations, the Tribunal must consider the sufficiency of the evidence presented at the hearing.  

“Only in the case of testimony that is clearly not credible, should a Tribunal consider hearsay statements more reliable [than direct testimony].” Comm’r Dec. 96 2687, February 13, 1997.

This case turns on the sufficiency of the evidence. The standard of proof in administrative appeals for unemployment benefits eligibility is that a preponderance of the evidence must support the conclusion. The employer lacked any first-hand testimony or evidence about the claimant’s demeanor while on the job. The employer has failed to meet its burden that the claimant was discharged for misconduct connected with the work.

The Appeal Tribunal relies most heavily upon sworn testimony (see Commissioner Decision above) unless there is a compelling credibility reason to consider hearsay statements more reliable than direct sworn testimony. In this case, the Appeal Tribunal finds the sworn testimony of the employer to be credible. 

The claimant did not attend this hearing to provide first hand testimony. Therefore, her initial statements in Exhibit 3 must be considered hearsay evidence.  The employer witnesses, who appeared at the hearing, denied the allegation that the supervisor verbally abused the claimant or that the claimant addressed the concerns with management prior to quitting. 
As such, good cause for quitting work has not been established. A disqualification is in order. 






DECISION
The determination issued on March 14, 2007 is REVERSED. Benefits are DENIED for the weeks ending February 24, 2007 through March 31, 2007. The maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 21, 2007.







Kynda Nokelby, Hearing Officer
