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CLAIMANT:
EMPLOYER:

ENY GUERRERO
SOUTHWEST FREIGHT TRANSPORT

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:

Eny Guerrero
Lorena Juminez, Bookkeeper

Francisco Acevedo, Owner
ESD APPEARANCES:

None

CASE HISTORY

The claimant timely appealed a determination issued on April 10, 2007 that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT

The claimant worked for the employer from March 12, 2007 to March 16, 2007. He worked full time as a truck driver. He earned $60 per full load and $20 per empty load.   
On Monday, March 12 the claimant was hired by the owner of the business. The owner told him that he would need to go take a pre-employment drug test, and complete a W-4 to begin work. The owner told the claimant that he would be paid weekly, by check. He explained that pay periods beginning on Wednesday and ending on Tuesday would be paid by check, on Fridays. The claimant completed the drug test, gave the completed W-4 to the bookkeeper, and began work later that same day. 
The claimant worked on Tuesday. On Wednesday the claimant reported to work. The trailer he was assigned to use that day had a mechanical problem. The owner gave the claimant $60 cash and a company fuel card, instructing him to get the truck washed and fueled. When the claimant returned to work after performing those duties, the trailer repair was still not complete. He gave the receipts and fuel card back to the owner and left for the day. The employer reported the claimant was a no call, no show on Wednesday.
The claimant worked on Thursday and Friday. He finished work Friday about 9:00 p.m. The employer’s offices were closed when he returned Friday evening. The security guard gave the claimant an envelope containing $140 in cash. Although the envelope contained no pay stub or note to indicate what the money was for, the claimant believed this to be wages for his work Monday and Tuesday. He was unhappy that the employer had paid him in cash. He had been told he would be paid by check, with the appropriate federal income tax and other standard deductions withheld. He could not address the pay issue with the owner at the time because the offices were closed for the weekend.
On Monday morning the claimant asked the owner why he had been paid cash. The claimant told the owner he did not want to be paid cash because he did not want to have to deal with the IRS and paying his own taxes on the earnings. He believed that not withholding taxes was illegal. The owner told him that it would be one month before he would receive regular payroll checks. Until then, he would be paid cash and would be responsible for his own taxes. The claimant turned in his keys and radio and quit.  

The employer maintained a petty cash fund and occasionally paid drivers in cash, rather than printing checks. The payroll clerk agreed the claimant had been paid cash on Friday, March 16 and sometime after he had been paid, she printed a payroll report [Exhibit 11). It listed the claimant’s gross wages as $152.59. Deductions were noted in the amount of $9.46 for social security, $2.21 for medicare, $0.92 for “state other”, for a net pay of $140.   
The following Friday, March 23, the claimant went back to collect his remaining pay for Thursday and Friday, March 15 and 16. The owner’s son gave the claimant an envelope containing $205 cash. The envelope did not contain a pay stub. The claimant went to the owner’s office and again, asked why he was being paid cash and why the amount was only $205. The owner told the claimant he had deducted $55 for the pre-employment drug test. The claimant argued that he had not been told the drug test would be deducted from his pay. The owner insisted that the claimant was paid correctly and that all employees were charged for the drug tests. The claimant told the owner that he would file a wage and hour complaint. The owner told the claimant to do whatever he needed to do. 
Although the pay period dates were reported incorrectly, the payroll report (Exh 7, page 2 of 5] shows the claimant’s gross wages for March 15 and 16 as $260. It does not reflect year to date totals and shows a $16.12 social security deduction, $1.77 medicare deduction, $1.56 “state other” deduction, and $33.55 deduction for a drug/alcohol test. The total deductions were $55. The net pay was $205. 
The payroll receipts were entered into the employer’s computer system after the claimant was paid and the claimant was not given a copy of the statements. The bookkeeper asserted that no federal tax was withheld because the claimant entered four exemptions on his W-4.
The Tribunal takes official notice of California Labor Code, Payment of Wages sections 222.5 and 224 which state, in part, that an employer may not withhold or deduct from any employee, the fee or cost of a pre-employment medical or physical examination or test, or, fail to deduct federal income tax withholding. 

PROVISIONS OF LAW

AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION

"Once having voluntarily quit, it is the burden of the claimant to establish good cause." Comm'r Dec. 8822584, February 28, 1989.

The department has consistently held that a worker has good cause to voluntarily leave work because of dissatisfaction with the wage if the wage is illegal, violates an express agreement between the worker and the employer made at the time of hire, or the employer fails or refuses to pay the worker's wages in a timely fashion. The worker must also have attempted to adjust the matter with the employer. Benefit Policy Manual, VL 500.05.

The employer in the present case, paid the claimant in cash, failed to withhold federal taxes from the claimant’s pay, and deducted a fee for a pre-employment drug test. The claimant brought his concerns regarding the questionable pay practices to the employer’s attention immediately. 
The provisions of AS 23.20.379(a)(1) require disqualification of a claimant’s benefits he if leaves “suitable work” without good cause. 
The claimant’s work was in California. The Appeal Tribunal is bound by California labor laws in this case. In applying the aforementioned code provisions to the present case, the Tribunal finds that the employer’s pay practice was illegal.  As such, the claimant’s work cannot be considered “suitable”. 
In Comm’r Dec. 84H-UI-266, November 16, 1984, the Commissioner held that if a job “is not suitable work, no disqualification under AS 23.20.379 can be imposed.”
The Tribunal concludes that the claimant quit unsuitable work. Therefore, no penalty shall be imposed. Benefits were improperly denied. 
DECISION

The determination issued on April 10, 2007 is REVERSED. Benefits are ALLOWED for the weeks ending March 17, 2007 through April 21, 2007. if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 10, 2007.
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Hearing Officer
