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CASE HISTORY

The claimant timely appealed an April 6, 2007 determination that denied benefits under AS 23.20.379 on the ground that the claimant was discharged for work-connected misconduct. 


FINDINGS OF FACT
The claimant began work for the employer in August 2005. The claimant worked full-time as a business development and physical therapist earning $41.82 per hour. His last paid day of work was February 21, 2007. 
In October 2006, the employer sent the claimant to a remote site to meet with another company in hopes of generating new business opportunities. The claimant came back from his trip and reported that although the company was not interested in establishing a physical therapy connection, the company was interested in establishing a physical fitness program. 

The employer expressed an interest in setting up a physical fitness program for the business as a way to initiate a connection with the company that might be expanded in the future. On October 24, the employer asked the claimant to investigate the situation further and answer a series of questions that would help the employer to decide how to proceed. 

The claimant never got back to the employer with the information that was requested. After a series of emails back and forth from the claimant and his contact at the remote site, the claimant decided to get his own business license and insurance and start the physical fitness program as a self-employment venture. He did not advise his employer as to his plans.

In January 2007, a coworker observed the claimant completing business license forms during work hours and reported it to management. When the employer confronted the claimant he indicated that he was starting the personal training business on his own and if, after he got it, going the employer could take the business over if they wanted. 

The employer was advised by the human resource department that they should not take any action until it could be verified that the claimant had actually obtained a business license. On February 21, 2007, the employer verified that the claimant had gotten a business license as a physical therapist, not as a physical fitness trainer, and suspended the claimant pending further investigation. 

The employer attempted several times to gather information from the claimant regarding the self-employment venture, but the claimant had been advised by his attorney not to talk to the employer. On March 12, 2007, the employer formally discharged the claimant for conflict of interest.
The claimant contends that since the employer has not been previously engaged in the business of physical fitness training that his self-employment venture with another company is not a conflict of interest and that the program is so small as to not warrant the interest of the employer.  

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2) was discharged for misconduct connected with the insured worker’s work…


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.

8 AAC 85.095 provides, in part:

(d) “Misconduct connected with the insured worker’s work” as used in 


AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; 
POLICY AND PRECEDENTS
In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discusses aspects of 8 AAC 85.095(d)(2). The court interprets “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’” 

“The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer. On the other hand, mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not to be deemed "misconduct" within the meaning of the statute.” Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Comm'r Rev. No. 82H-UI-051, March 31, 1982.

CONCLUSION

The claimant was expressly sent to the remote site of another company with the hopes of developing a new project that would generate new business for the employer. Although the employer was hoping to establish a physical therapy connection with the company, the evidence shows that the employer was receptive to the idea of establishing a physical fitness program and requested the claimant obtain more information with the intent of developing the program.
The fact that the claimant was willing to invest his own income in obtaining a business license and insurance establishes that the claimant thought the program would be profitable. By establishing the fitness program as a self-employment venture, he was taking potential income away from the employer. 

Even if the Tribunal was able to accept the claimant’s contention that the development of a physical fitness program was not a conflict of interest in itself, the claimant was using the employer’s time and resources for his own personal gain, which is not in the best interests of the employer.
Based on the above, it is the conclusion of the Tribunal that the claimant knowingly violated a standard of behavior which the employer had a right to expect, and that the claimant’s behavior constituted misconduct in connection with the work.
DECISION
The April 6, 2007 separation from work determination is AFFIRMED. 

The claimant is denied benefits under AS 23.20.379 beginning with the week ending March 3, 2007 through the week ending April 7, 2007. His maximum benefit entitlement remains reduced by three times his weekly benefit amount, and he may be ineligible for the receipt of future extended benefits.


APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 15, 2007.
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