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CASE HISTORY

The claimant timely appealed a March 28, 2007 determination that denied benefits under AS 23.20.379 on the grounds that the claimant voluntarily left work without cause. The issue is whether the claimant voluntarily left suitable work without good cause or was discharged for work-connected misconduct.


FINDINGS OF FACT
The claimant worked for the employer January 28, 2003 through March 12, 2007.  She worked full-time in advertising sales, earning a rate of pay of $7.50 per hour plus commission. 

Until a year ago, the clerical support staff was responsible for the maintenance of previously established, long term contracts for ads. Due to turnover in staff and training issues the employer had noticed that mistakes on the accounts were being made. The employer decided to assign the responsibility of maintaining the accounts to the claimant. 
Although the clerical staff had never received commission for maintaining the accounts, the employer decided to pay the claimant a commission because she felt it was unfair to give her extra duties that would cause her to have less time work on soliciting new ads. 

In February 2007, the claimant was given a formal warning for reading a confidential memo that was not addressed to her and for aggressive behavior, “banging drawers, slamming the telephone….” In addition, she was advised that since the number of new sales ads she obtained in the past month had decreased, the employer was going to transfer the maintenance of the long term accounts back to the clerical support staff.  
The most productive time of the year for obtaining new advertising accounts was just beginning. The employer hoped that alleviating the claimant of the rote maintenance of old accounts would enable her to use the additional time to focus on her primary responsibility, which was to solicit new advertising. 

The claimant was not at work from March 7 through March 11, 2007, due to illness. On March 12, 2007, when she returned to work, the employer advised her not to worry about this week’s paper, and that her ad accounts had been taken care of and that she should focus on calling the “back page” advertisers, as most of their contracts were expiring. 

A few hours later a fax for an advertisement was received. The employer told the claimant that she would take care of the fax and, again, advised her that she wanted her to focus on calling securing contracts for the back page. The claimant was unhappy that she could not take care of the client who had faxed in a request for an ad. She showed her displeasure by “slamming things around.”
The claimant was given her paycheck a short while later. She was confused as to how her commission had been figured. She went to her employer with questions. The employer indicated that there were questions on several accounts that she had been unable to resolve while the claimant was absent. She told the claimant the she would be happy to discuss the paycheck later in the afternoon. At the moment, the employer needed to focus on getting the paper out.

The claimant told the employer that she wanted copies of the commission sheets. The employer again told the claimant that she was busy and needed to meet her deadline. She asked the claimant to finish the assignment of calling the back page advertisers. 
The claimant became more upset. She told the employer that she had finished her assignment and that the employer should give her back the fax that had come in and that she would work on it. She told the employer that she was “sick of this” and that she wouldn’t “work for nothing.”

At this point, the employer felt that the claimant was too upset to work effectively. In addition, the claimant was disrupting the office, so she asked her to leave. The claimant asked the employer if she was being fired. The employer said no. The claimant gathered up some things and went to the door. As she left, she told the employer that she considered herself fired. The employer said, “We’ll see about that.”

This was not the first time the claimant had been told to go home because she was too upset to work. The employer had no intention of discharging the claimant. The claimant went out to her car and then came back in. She gave her keys to the office manager. She told the office manager that she “guessed that she was fired.”
The claimant had thought about calling and talking to her employer but waited to see if her employer would call her first. After three days she called to ask about her final check. She did not ask the employer whether or not she could come back to work. 

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause;

(2) was discharged for misconduct connected with the insured worker’s work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; 
CONCLUSION

The first issue to be decided in this matter is whether the claimant was discharged or whether she voluntarily quit work. 

“Whether a separation is considered a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation. The moving party in this sense is not necessarily the party who initiated the chain of events leading to the separation.  Rather it is the party which, having a choice to continue the relationship, acts to end it, thus withdrawing any choice from the other party.  A party who has no choice in continuing the employment relationship cannot be the moving party...” ( 87H-UI-265, September 29, 1987) 

Although the employer told the claimant to leave work, she had no intention of discharging her. Both parties agree that this was not the first time the claimant had left work early because of her emotional state, and that the employer never told the claimant that she was fired or discharged. 

A Hearing Officer must base his/her decision on a "preponderance of evidence." See e.g., Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).

The preponderance of the evidence indicates that employer asked the claimant to leave for the day so that the employer could focus on getting the paper out on time, and the claimant would have a chance to get her emotions under control. It was the claimant who chose to sever the employer/employee relationship by turning in her keys and failing to report to scheduled work the following day. As such, the separation is viewed as a voluntary leaving. 
In Comm'r Dec. 86H-UI-310, October 31, 1986, the Commissioner said in part, "It is the prerogative of the employer to make those work assignments as the employer feels best befits the work needed to be done."  
The employer had the right to reassign the maintenance of established ads back to the clerical support staff. The original transfer of the duties was for business reasons, as was the reassignment. As such, it is determined that the claimant voluntarily left suitable work without good cause, as good cause is defined for unemployment insurance purposes.

DECISION
The March 28, 2007 separation from work determination is AFFIRMED. The claimant remains denied benefits under AS 23.20.379 (a) (1) (voluntary quit) beginning with the week ending March 17, 2007 through April 21, 2007. Her maximum benefit entitlement is reduced by three times her weekly benefit amount, and she may be ineligible for the receipt of future extended benefits.


APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 8, 2007.
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Hearing Officer

