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CASE HISTORY

The claimant appealed a determination dated May 7, 2007 that denied her benefits under AS 23.20.379. The issue is whether the claimant quit work without good cause.

FINDINGS OF FACT

The claimant began her work for the employer in July 2006. She worked as a lead caterer at the employer's hotel located in Anchorage, Alaska. She was listed as a part-time employee. 
The claimant believed she had been promoted to a permanent position, with benefits, in December 2006. She quit for that reason in April believing the employer had not kept its promise. The claimant’s witness, who was a previous employee for this employer and had hired the claimant, explained that a permanent position had been discussed with the claimant in December and that after training and when there was sufficient business she would be promoted to full-time. The witness left that employment in March 2007 and could testify only that as of that date that the claimant had not been elevated to a permanent position.
The claimant was required to work Easter Sunday. The employer believed she worked as a cashier, an untipped position. The claimant noted that she was the only one who knew how to work the ordering computer system and thus did that function. She expected to get tips from the tip pool and she calculated that out to be 13 hours at $16.23 per hour.  The claimant also testified that she would have perhaps been entitled to a support staff share of gratuities, which would have been about $80 for the day. Shortly after Easter Sunday, when the gratuities were divided among the servers and the claimant realized she had not been included in the, division she protested to her immediate supervisor, Wes. He agreed there was a problem. Wes was never able to speak to the claimant after that as she immediately quit. 

Also, the claimant should have received $10 per hour and was instead paid her regular pay of $8 per hour. As of the first hearing date in this matter the claimant had not received either a portion of tips for Easter Sunday or a support staff share or the correct base pay. The claimant noted that being paid her shorted tips during the next pay period would have meant that everyone else would have their gratuities re-adjusted. The claimant felt the pay problems were on-going and decided to quit. The claimant did not file a wage and hour complaint  over the disputed pay.  
PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

CONCLUSION
The Employment Security Division's Benefit Policy Manual, in section VL 500.3 states, in part, as follows:

A worker has a right to expect to be paid for work done.  Therefore the worker has good cause for voluntarily leaving work whenever the worker does not have a reasonable certainty of receiving wages when due (Commissioner Decision, 9229238, April 26, 1993.)  This may occur:

· When the wages are consistently late;

· When the employer’s checks consistently bounce; or

· When the employer fails to pay according to the standards previously established or required to be established.

A worker has good cause to voluntarily leave work when the employer is frequently late in the payment of the worker's wages.  However, an isolated instance of the late payment of wages does not give the worker good cause to voluntarily leave work (Commissioner Decision, 9226624, July 30, 1992.)

First, the Appeal Tribunal is unconvinced the claimant had reason to believe she was a fulltime employee (thus, entitled to benefits) at the end of her employment. She may legitimately have viewed the employer as being slow to upgrade her status, but the promises made to her were clearly conditional and there is no proof those conditions had been met by the end of the claimant’s employment.,  
Second, the claimant was quite indignant about the employer’s handling of her pay; however there is no evidence that generally, except for the last incident, her pay disputes had not been resolved. The claimant may have been shorted some sort of gratuity share for Easter Sunday as well as her base pay for that day. This may have provided good cause to quit but only if the employer had been given the opportunity to rectify the matter. The employer was not as the claimant chose to immediately quit her employment after informing the employer of her pay problems. 
This Appeals Tribunal holds that the claimant quit work without good cause. A disqualification was properly assessed against her benefit claim.  

DECISION
The May 7, 2007 determination is AFFIRMED.  Benefits remain denied for weeks ending April 28, 2007 to June 2, 2007 pursuant to AS 23.20.379(a)(1). The claimant's maximum benefit entitlement is reduced by three times her weekly benefit amount. She may be ineligible for extended benefits.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on June 13,2007.

                                                           Michael Swanson, Hearing Officer

