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CASE HISTORY

The claimant timely appealed a determination issued on April 19, 2007 that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause, or was terminated for work related misconduct.

FINDINGS OF FACT
The claimant worked for the employer from March 2006 to March 19, 2007. He earned $36.46 per hour for full-time work as a maintenance person.
In December of 2006, the Board of Directors met and decided to update and begin enforcing the employer’s drug and alcohol testing policy. One week before Christmas, the personnel manager put copies of the company’s updated drug and alcohol testing policy in the mailboxes for each department. Department supervisors distributed the policies to the employees. The personnel manager went to each department and verbally warned all employees that they should, “get their act together” because the company would be enforcing the random drug and alcohol testing requirements on or after January 27, 2007.  
On January 26, 2007 the claimant signed a statement saying that he had received and understood the updated employer drug and alcohol policy. He understood that the company would be conducting random drug and alcohol tests of all employees. The claimant had smoked marijuana, at home, one week earlier. He did not tell the employer that he had recently smoked marijuana. He did not smoke marijuana again. 
On March 2, 2007, the claimant reported to work at 8:00 a.m. At 1:00 p.m. the claimant was given a random drug and alcohol test. The test was administered by the employer’s testing facility. All employees, including Board members were tested. 
On March 9, 2007, the employer was notified of the test results by the testing facility. The claimant was one of six employees who tested positive for THC (marijuana). The employer did not want to terminate the six employees. It spent the following week creating a last chance option for those employees who had failed the test. The employer arranged an outpatient drug and alcohol rehabilitation program option through the Employee Assistance Program (EAP), in accordance with the terms of the drug and alcohol policy.
On March 19, 2007, the claimant reported for work and was called to a meeting with the employer’s attorney and the HR Manager. The claimant was advised that he had failed the drug and alcohol test. He was offered a last chance agreement. Under that agreement, he would be suspended without pay, effective immediately, but would have until March 21 to contact the EAP and begin a drug rehabilitation program. If he agreed to enter the rehabilitation program, the employer would hold his position until he completed the program.  
They further explained that the employees would participate in two counseling sessions per week for the first two weeks. The employer arranged for a private room at the worksite where the employees could come and use a phone for the long distance call at no cost. At the end of two weeks, they would be drug tested again. If they passed the drug test, they could return to work and continue with internet counseling. 
The claimant understood that he was not going to be paid from March 19, 2007 until completion of the rehabilitation program. He refused the last chance agreement because he did not believe he needed drug rehabilitation. He had not smoked marijuana since the end of January 2007. 
He told the employer, “I have a third option, early retirement,” and left. 

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION

The first issue to decide in this matter is whether the claimant was terminated or whether he voluntarily quit work. There are some situations in which it is difficult to determine whether the work separation is a termination or a voluntary leaving, as both the employer and the worker have made some remark or taken some action that contributed to the separation. 
The Employment Security Divisions Benefit Policy Manual VL 440-3 states in part,

However, an employer may grant a leave of absence for a definite, but

unspecified period. This is often true in cases regarding a maternity leave

of absence where the employer holds the worker's job open and requests

that the worker return to work when she is able. Such a leave of absence


does not sever the employer/employee relationship.
While the above logic is primarily applied to cases in which the employee initiates a leave of absence, the Tribunal finds the same principal applies to the present case. The claimant was suspended without pay for an unspecified but definite period of time, the ending date to be determined by the claimant’s successful completion of a drug rehabilitation program. 
The claimant severed the employer/employee relationship when he rejected the

employer’s last chance agreement. As such, the Tribunal concludes that the

claimant voluntarily quit work. The conclusion is further supported by

testimony that other employees who failed the test, accepted the employer’s

offer of rehabilitation and have returned to work.

In addressing whether the claimant had good cause for quitting work the

Tribunal considers Comm'r Dec. 97 0358, June 6, 1997. The Commissioner

denied benefits holding:


Good cause for leaving work depends on whether a reasonable and prudent person would be justified in quitting the job under similar circumstances. Koach v. Employment Division, 549 P.2d 1301 (Or., 1976). The cause must be one which would reasonably impel the average able‑bodied worker to give up his or her employment; mere dissatisfaction with the circumstances which are not shown to be abnormal or do not affect health does not constitute good cause for leaving work voluntarily. Mueller v. Harry Lee Motors, 334 So.2d 67 (Fla., 1976); Associated Utility Services, Inc. v. Board of Review, Dept. of Labor and Industry, 331 A.2d 39 (N.J., 1974), cited in Roderick v. ESD, Alaska Super. Ct., 1st J.D., No. 77‑782, April 4, 1978, affirmed without comment Alaska Supreme Ct., No. 4094, March 30, 1979.
The employer provided the claimant five weeks advance notice that they would be administering random drug tests. The claimant tested positive for marijuana. He was told that he could keep his job if he attended drug rehabilitation. The claimant did not accept the offer because he felt he did not need drug rehabilitation, a decision the Tribunal finds inconsistent with the actions of a reasonable and prudent person wishing to remain employed. 
Good cause for quitting work has not been established. Benefits were properly

denied. 

DECISION
The determination issued on April 19, 2007 is AFFIRMED. Benefits are DENIED for the weeks ending March 24, 2007 through April 28, 2007.  The maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 5, 2007.
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