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STATEMENT OF THE CASE

On April 25, 2007, the claimant timely appealed a denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

The claimant began working for the employer in October 1999 as a bookkeeper. She became the parish secretary in 2001. She last worked on March 20, 2007. At that time, she normally worked 40 hours per week and earned $16.95 per hour.
The claimant was discharged from her position for numerous performance and attitude issues. Exhibit 3, pages 2 through 6 details the reasons for the termination. The Tribunal includes that document by reference in these findings.
Exhibit 9 includes pages from the Parish’s employee handbook. According to the handbook, a performance evaluation is to be done on each employee at least once each year. Exh. 9, page 9. Page 10 of the handbook includes the progressive disciplinary procedure. Step one is a verbal warning. Step Two is a disciplinary interview and written warning. Step three is dismissal. There are no timeframes noted.

The claimant was evaluated on November 2, 2005, January 5, 2006, when she was placed on 60-day probation, and February 1, 2006. While on probation, the claimant and the employer met weekly to discuss any areas of concern. On March 9, a final probationary evaluation was done in which the employer states that he has noticed “all positive trends. Very good attitude and work seems to be getting done and not carrying over to the next day.” Exh. 9, page 4. During the final evaluation meeting, the employer agreed that an annual evaluation in June would not be needed because of the progress the claimant had made.

After the final evaluation meeting, the claimant and the employer were scheduled to meet weekly. Often the meetings did not occur or the employer would say that he had nothing to discuss. Occasionally, the employer would mention to the claimant that some job needed to be completed, but the remark was made casually. After the March 9, 2006 evaluation, the employer never advised the claimant that her job was in jeopardy.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

Warnings are an important factor in determining if a claimant has been discharged for misconduct connected with the work. This is so even if the act for which the claimant is discharged is misconduct, unless the act is so widely known, such as the duty to be at work when and where scheduled, that no warnings are necessary.
In this case, there were numerous infractions of the claimant’s job description. However, after the March 9, 2006 evaluation, which was definitely positive, the claimant received no indication that her work was not satisfactory. The employer did make casual remarks about things that needed to be done, but not in terms that would indicate to the claimant that her work was not generally satisfactory or that her job was in jeopardy. Indeed, the facts that the employer agreed there was no need for an annual evaluation in June 2006 and that he often told her that he had nothing to bring up at their weekly meetings would indicate to the claimant that all was well.
Misconduct connected with the insured worker’s work is established only when the claimant’s conduct shows a wilful and wanton disregard of the employer’s interest. Because there were no warnings that her job was in jeopardy, the Tribunal cannot hold that she wilfully disregarded those interests.
It is the conclusion of the Appeal Tribunal that the employer has not established it discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on Aapril 25, 2007 is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are allowed for the weeks ending March 24, 2007 through April 28, 2007. The reduction of the claimant’s benefits is restored, and she is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on June 26, 2007.
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